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CURRENT EVENTS. 


Tue Onto Scorr Liquor Law Unconstiru- 
TIONAL.—The Supreme Court of Ohio has, of 
course, been roundly abused for deciding 
that the recent statute of that State, known 
as the Scott liquor law, is unconstitutional. 
The decision was by a divided court,’ three 
judges agreeing to it, and two dissenting. 
The press and public have jumped at the con- 
clusion that it was merely a political decision. 
We have read the opinion of the court, which 
does not purport to have been written by any 
one judge, but which is given as the joint 
opinion of Okey, Owen and Follett, JJ., and 
we are not uble to come to any conclusion as 
to whether it is a political or judicial decision, 
because the statute which the court has de- 
clared unconstitutional is not set out in the 
opinion. The point decided was, that the 
statute, in so far as it provided for a lien on 
real estate occupied by a tenant who was a 
dealer in liquors was, in effect, a license law, 
within the meaning of the following clause of 
the constitution of Ohio: ‘‘No license to traf- 
fic in intoxicating liquors shall hereafter be 
granted in this State, but the general assem- 
bly may, by law, provide against evils result- 
ing therefrom.’’ The act in its tithe was 
called ‘tan act further to provide against 
evils resulting from the traffic in intoxicating 
liquors.’’ It provided for the levying and 
assessment of a tax on the business of traf- 
ficking in intoxicating liquors, and where the 
business was carried on by a tenant, it made 
the tax a lien uponthe premises of the land- 
lord. It was held, following a decision of 
the same court in State v. Hipp,! and Butz- 
man v. Whitbeck, unreported, that, in so 
far as it provided for this lien upon real 
estate occupied by a dealer in liquors as a 
tenant, it was void. It plainly seems that 
the court might have stopped here; but it 
went further, and held that, in as much as it 
was plainly unreasonable and improbable that 
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the general assembly would have passed the 
Scott law with the provision giving a lien for 
the tax on premises occupied by tenants 
eliminated therefrom, the whole act, in so far 
as it provided for an assessment of the tax, 
was unconstitutional and void. Whatever 
may be said of the decision, it is plainly con- 
trary to the intent with which the constitu- 
tional provision above quoted was enacted. 
The meaning of that provision was, that the 
liquor traffic is a nuisance which the legisla- 
ture shall not license, though it may pass 
laws to discourage or suppress it. That pro- 
vision was consequently against the liquor 
interest ; but this decision is wholly in favor 
of the liquor interest, by breaking down what 
was supposed to be an effective measure 
toward abating and suppressing it. 





Tue NicaraGua Treaty.—Just now it is in 
order to say something about one of the most 
important treaties that ever went before the 
Senate for ratification. Briefly, this conven- 
tion gives to our government the right to 
construct a ship canal from ocean to ocean 


-through the Republic of Nicaragua, the same 


to be maintained by a joint commission ap- 
pointed by the two republics, the president 
of the commission to be appointed by the 
United States, and to have the casting vote 
in case of a tie; the profits of the canal to be 
divided, two-thirds to the United States, and 
one-third to Nicaragua; the United States to 
enter into perpetual alliance with Nicaragua, 
to guarantee forever the integrity of her ter- 
ritory, and to use her friendly offices toward 
establishing a confederated representative 
government among the republics of Central 
America; and, finally, the United States to 
lend to Nicaragua four million dollars at three 
per cent. interest, to enable that Republic to 
prosecute certain other works of internal im- 
provement. It must be confessed, in pass- 
ing, that this four million dollar loan, which 
is payable in installments, smells like a mere 
bribe to Nicaraguan statesmen, to secure their 
continued support and good offices toward 
carrying out the treaty. They will, no 
doubt, put the money where it will do the 
most good. But with that we have nothing 
whatever to do. The treaty is supposed to 
involve complex questions of international 
law. We do not see anything complex about 
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it, except that it involves an abrogation on little affair, and in respect of them we will 


our part of a provision of the Clayton-Bulwer 
treaty. Our position is, that England has 
broken this treaty already, and that we are 
hence absolved from keeping it, so far as it 
relates to an interoceanic canal. We had 
better take the frank position that we can no 
longer endure that provision of the Clayton- 
Bulwer treaty. There can be no such thing 
as an absolute, inviolable and unchangeable 
sanctity in any convention between nations. 
One generation can not for all time thus tie 
the hands of future generations. A few 
years ago, Russia abrogated the onerous 
provisions of the treaty imposed upon her at 
the close of the Crimean war, respecting the 
naval armament she should be permitted to 
keep in the Black Sea. We must, of course, 
be careful to do no injustice to England, or 
to any other power. Three years ago, when 
Mr. Blaine was Secretary of State, our posi- 
tion was, respecting the De Lesseps Canal, 
that no canal should be dug across the Isthmus 
and operated, except under our control. That 
position was an extreme assertion of what is 
called ‘‘The Monroe Doctrine.’’ It was rid- 
iculed by the more conservative press, and it 
terminated with the death of President Gar- 
field and Mr. Blaine’s retirement from the 
office of Secretary of State. The logic of 
this Nicaragua Treaty essentially changes our 
position, and makes it a very simple one— 
one so simple and so just that we ought to be 
ready to fight for it. It is this: We propose 
to dig by ourselves, and for ourselves, an 
inter-oceanic canal, through the territory of a 
friendly republic, over which we have 
assumed a protectorate, in order to get a 
speedy communication by water between the 
Eastern and Western shores of our great 
country. We propose to operate it for our- 
selves. Wedo not purpose to hold it in 
trust for other nations, or to neutralize it for 
their benefit. We propose to pass our ships 
of war to and fro through it, both in time of 
peace and in time of war. At the same time, 
we propose to allow other nations to dig as 
many interoceanic canals as they can, to 
fortify them as they will, and to neutralize 
them as much as they please. We simply 
say to Europe; ‘‘Gentlemen, all we ask is to 
be let alone. This canal is our little affair. 
M. de Lesseps’ canal, and any other canal 
which you may choose to dig, will be your 





let you alone.’’ 





Rattway RECEIVERSHIP IN THE FEDERAL 
Courts.—The following is clipped from a St. 
Louis newspaper : 


“Inthe United States Circuit Court this morning 
a citation of contempt was issued against Jacob 
W. Stemmel, constable of Millard, Blair County, 
Mo., to appear and show cause why he should not 
be fined for executing a writ on a judgment against 
the Wabash Road in favor of John McCarthy for 
$50 damages for killing a cow, when the road was 
in the hands of the receivers at the time of execut- 
ing the writ.” 


This simple statement of a matter which, 
on its face, seems unimportant, calls up a 
question which ought to receive the attention 
of Congress. It has become a practice, 
whenever a railway company gets into finan- 
cial difficulties, for some trustee or holder of 
its debentures to go into the Circuit Court of 
the United States and ask for a receiver. 
These applications have of late years come to 
be granted in some of these courts almost as 
a matter of course. In one case, that of the 
Ohio and Mississippi Railroad, a great trunk 
line extending through three states, was 
operated by a receiver so appointed for about 
seven years. In the case in which the 
country constable named in the above para- 
graph attempted to levy execution on proper- 
ty of the Wabash Railway Company, a re- 
ceiver had been appointed by the simultane- 
ous action of several Circuit Courts of the 
United States for different districts, and in 
different States, on a bill filed by the railroad 
company. Did any lawyer ever before hear 
of a receiver of the property of an insolvent 
debtor being appointed by a court of equity 
upon a bill filed by the debtor himself? This 
extraordinary aid of a court of equity had 
been hitherto supposed to be extended only to 
creditors, and then only granted ad interim, 
pending the foreclosure of a mortgage or the 
winding up of a partnership. The senten- 
tious remark of Lord Edon, when he was 
was asked to appoint a receiver of a brewing 
company composed of some three hundred 
members, on the ground that the managing 
partners were mismanaging its affairs, that the 
court could not take upon itself the manage- 
ment of every play-house and brewery in the 
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kingdom,' seems to have been quite forgotten 
by some of the Federal Courts when applied 
to appoint receivers of railways. These re- 
ceivers have been appointed by a sort of pre- 
concerted movement between the moving 
litigant and the judges, which is so out of 
keeping with the open and customary course 
of justice as to demand profound attention. 
Then, it seems not to have occurred to these 
courts that they have not the facilities for 
conveniently managing every railway in the 
country. 

But one of the most serious matters con- 
nected with it, is the injury done to small liti- 


gants along the lines of these railways—a mat- | 


ter which is emphasized by the paragraph 


above quoted. Under ordinary circumstan- | 
ces, if a farmer’s cow or horse is killed by | 
a railway company, he can bring an action | 


before a justice of the peace in his own 
neighborhood and have the matter settled 
near athome. But when the railroad is in the 


hands of a receiver, persons having these | 


small claims must go hundreds of miles to the 


place of sitting of the United States Circuit | 
Court, with their witnesses, file an interven- | 


ing petition there, have it referred to a mas- 


ter in chancery, forego the right of trial by | 


jury, and get what the master and the court 
choose to give them. Of course the master 
and the court will generally do them justice: 
but the expense necessary to reach the result, 
is so great that it works to them a practical 
denial of justice. 

Another aspect of the case is not creditable 
to the administration of justice. A receiver is 
an officer of the court which appoints him. 
He is the right arm of the court, acting con- 
tinually under the court’s orders. But these 
railroads which are in the hands of receivers, 
appointed by the Federal Courts, are notori- 
ously engaged in ‘‘pooling’’ combinations 
with other railroads, which combinations are 
designed to stifle competition between com- 
peting carriers, and to keep up the rates of 
charges. They are hence against public 
policy and void. This is so well understood 
that no railroad company has the hardihood 
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to go into a court of justice to enforce a con- | 42'S © sq9: Matter of Walker, 82 N. C. 9; Brickley v. 


tract of this kind. And yet here is the spec- | 


1 Carlen v. Drury, 1 Ves. & B. 154, 158. Compare 
Waters v. Taylor, 15 Ves. 10; Ev parte Ford, 7 Ves. 67: 
Ex parte O’Reily, 1 Ves, 112. 
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tacle of «a court of justice itself becoming an 
active party to such a contract. 








NOTES OF RECENT DECISIONS. 


APPEAL IN Cases OF Contempr.—In_ Teller 
v. People’ the Supreme Court of Colorado 
decided that no appeal lies from a conviction 
of Criminal Contempt. The court cited ex 
porte Crittenden,? and New Orleans v. Steam- 
ship Co.,* as authority on this point. This 
was a general rule of common law procedure, 
based upon the principle that every superior 
court of record is the exclusive judge of 
contempts against its own dignity or author- 
ity.‘ But this rule is not universal;> and it 
seems that in what are termed remedial pro- 
ceedings as for contempt to enforce civil 
remedies, which proceedings are in the nature 
of process of execution of orders, judgments, 
or decrees, and which are regarded rather as 
controversies between private parties. than 


13 W. C. Rep. 132. 

2 62 Cal. 534. 

320 Wall. 392. 

* Rex v. Dean & Chapter, | Strange, 536; 5. c. 8 Mod. 
27, per Fortesque, J.; Groenwelt v. Burwell, 1 Salk. 
144; s. c. 1 Ld. Raym. 454, per Lord Hale, C. J.; Tyler 
v. Hammersley, 44 Conn. 393, 409; State v. Tipton, 1 
Blackf.166; Lockwood v.State,1 Ind.161;Watson v.Wil- 
liams, 36 Miss.331; State v. Galloway, 5 Coldw. (Tenn.) 
326, 381; Shattuck v. State, 51 Miss. 50; Phillips v. 
Welch, 11 Nev. 187; Ex parte Kearney, 7 Wheat. 38; 
New Orleans y. Steamship Co., 20 Wall. 387; Hayes v. 
Fischer, 102 U. 8. 121; Butler v. People, 2 Col. T. 295; 
Ex parte Bradley, 7 Wall. 376; Ex parte Robinson, 19 
Wall. 595; Hagan v. Alston, 9 Ala. 627: Ex parte Mar- 
tin, 5 Yerg. 456; Re Cooper, 32 Vt. 253: Ex parte Sum- 
mers, 5 Ired. 149; Cossert v. State, 14+ Ark. 538; Bunch 
v. State, Id. 544. [Compare Neel v. State, 9 Ark. 259]; 
State v. Woodfin, 5 Ired. 199; First Congregational 
Church vy. Muscatine, 3 Iowa, 69; Floyd v. State, 7 Tex. 
215; Casey v. State, 25 Tex. 380, 385; Crow v. State, 14 
Tex. 12, 14; State v. Giles, 10 Wis. 101: Kernodle v. 
Cason, 25 Ind. 362; Larrabee v. Selby, 52 Cal. 506, 508: 
Cal. Code Civil Procedure, § 1222: State v. Mott, 4 
Jones L. 449; State v. Thurmond, 37 Tex. 340; Vilas v. 
Burton, 27 Vt. 56: MeMicken v. Perin, 20 How. U. 8. 
133; Easton v. State, 39 Ala. 551; Wyatt v. Magee, 3 
Ala. 94, 97; State v. Towle, 43 N. H. 540, 546: Clark v. 
People, Breese (Tll.) 111, 266. 

5 Matter of Pryor, 18 Kas. 72; Haines v. People, 
97 Til. 161; Baltimore, etc. R. Co. v. Wheeling, 13 Gratt. 
40, 57: Stuart v. People, Breese (Ill.) 395; Stokely v. 
Com., 1 Va. Cas. 330; Ingle v. State, 8 Blackf. 574: 
State v. Hunt, 4 Strobh. L. 322, 338; Ev parte Robins, 


Com., 2 J. J. Marsh. 572, 575; Turner v. Com., 2 Met. 
(Ky.) 619, 624; Whittem v. State, 36 Ind. 196, (over- 
ruling former decisions); Kx parte Wright, 65 Ind. 
504,508; Beck v. State, 72 Ind. 250: Bond v. Bond, 
69 N. C. 97: Hundhausen v. Ins. Co., 5 Heisk. (Tenn.) 
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as prosecutions by the State, an appeal does 
lie.® 


> 


STATUTES—CONSTRUING A STATUTE SO AS TO 
MAKE THE Worp ‘‘SoutH.’’ READ ‘‘NorTH’’ 
In Palms v. Skawano County,' the Supreme 
Court of Wisconsin held, that in order to give 
some meaning to an act by which a new coun- 
ty was created, it was competent to change a 
literal reading, which was the result of a mani- 
fest clerical error, so as to make the word 
‘South’? read ‘‘North.’’ The court stated 
the rule thus: ‘‘The court will inspect the 
whole act, and, if the true intention of the 
legislature can be reached, the false descrip- 
tion will be rejected as surplusage, or words 
substituted. in the place of those wrongly 
used. which will give effect to the law.’”” 





EXEMPTIONS OUT OF PARTNERSHIP PROPER- 
ty.—The Supreme Court of Wisconsin has 
lately added its opinion to what seems to be 
the weight of authority, by holding that a 
reservation in an assignment by a partnership, 
of such articles ‘‘as are by law exempt from 
seizure and sale on execution’’ is inoperative, 
because the law gives to a partnership firm, 
as such, no exemptions. Such a reservation 
does not, therefore, render the assignment 
void for uncertainty.! 


6 Romeyn vy. Caplis, 17 Mich. 449; MeCredie vy. 
Senior, 4 Paige, 378; Spaulding v. People, 10 Id. 284; 
8. C. on appeal, 7 Hill (N. Y.) 302 and 4 How. Pr. 21; 
People v. Sturtevant, 9 N. Y. 268; Ballston Spa. Bank 
v. Marine Bank, 18 Wis. 490; Shannon v. State, 18 Wis. 
604; People v. Healey, 48 Barb. 564; Forbes v. 
Willard, 37 How! Pr. 193; Ludlow vy. Knox, 7 
Abb. Pr. (N. 5S.) 411 (N. Y¥. Court App. 
1869); Brinkley v. Brinkley, 47 N. Y. 40; Haines vy. 
Haines, 35 Mich. 138; Matter of Daves, 81 N. C. 72; Re 
Pierce, 44 Wis. 411, 422;!Watrous v. Kearney, 79 N. Y. 
496; Matter of Lyon, 34 Wis. 564: Hundhausen v. Ins. 
Co., 5 Heisk. (Tenn.) 705, , 


121 N. W. Rep. 77. 

2 The court cite: Madison v. Reynolds, 3 Wis. 287; 
Nazro v. Insurance Co., 14 Wis. 295; Williams v. Me- 
Donal, 3 Pin. 331; Harrington v. Smith, 28 Wis. 43; 
Attorney General v. Railroad Co., 35 Wis. 426, 557; 
State, ex rel. v. Timme, 56 Wis. 423, 427; s. c. 14 N. W. 
Rep. 604; Moody v. Stephenson, 1 Minn. 401; People v. 
Onondago, 16 Mich. 254; People y. Hoffmann, 97 Til. 
234; Mattoon vy. Young, 45 N. Y. 696. 


' First Nat. Bank v. Hinman, 21 N. W. Rep. 280; 
Goll v. Hubbell, Id. 288. Orton, J., dissented, in both 


eases. 














NECESSITY FOR PROOF OF MANUAL 


DELIVERY OF DEEDS WHEN DIS- 

PENSED WITH. 

A deed is said, by the authorities, to be 
‘‘a writing sealed and delivered by the par- 
ties.’"' A deed must, therefore, be delivered 
to the grantee to make it a good deed, for if 
retained by the grantor, and not delivered, it 
is no deed. Noform of words, however, is 
necessary in the delivery of a deed. It is 
complete, when the grantor has parted with 
his dominion over it, with intent that it shall 
pass to the grantee, provided the grantee as- 
sents to it. either by himself or his agent.’ 
Such delivery may be presumed from concur- 
rent acts of parties recognizing a transfer.’ 

It may. therefore. be made by words and 
acts, or either, but intent to vest in the 
grantee the custody of the instrument, no less 
than the estate, is essential.‘ It is sufficient 
that there be an intention or assent of the 
mind to treat the instrument as a deed, to 
clothe it with the attributes of a conveyance.” 

1. In general it is presumed that a deed in 
the possession of the grantee has been deliv- 
ered.® 

The assent of the grantee to the deed is 
also necessary. but is presumed where deed 


1 Co. Litt. 171; 2 Black. Com, 295. 

2 Warren v. Swett, 31 N. H. 340; Co. Litt. 36; Shep- 
ard’s Touchstone, 57, 58; Verplanck y. Story, 12 Johns. 
536; Porter v. Cole, 4 Greenl. Rep. 25; Com. Dig. Fail. 
a. 3; Blight v. Schenck, 12 Barr. 285; Souverbye v. Ar- 
den, 1 Johns Ch. 240; Jones vy. Jones, 6 Conn. 111: Doe 
v. Knight, 5 Barn. & Cress. 671. 

® Gould v. Day, 94 U. 8. 405. 

4 Dukes v. Spangler, 35 Ohio St. 119, 125. 

> Byers v. McClanahan, 6 Gill. & J. (Mad.) 250; Stew- 
art v. Redditt, 3 Md. 67; Crawford v. Bertholf, 1 N. J. 
Eq. 458; McLure v. Colelough, 17 Ala. 89; Revard v. 
Walker, 39 Ill., 418: Mallett v. Page, 8 Ind. 364; Stevens 
v. Hatch, 6 Minn. 64: Warren v. Swett, supra; Floyd v. 
Taylor, 12 Iredell (Law) 47: Waddell v. Hewitt, 1 Ire- 
dell (Eq.) 475; Dayton v. Newman, 19 Pa. St. 194; 
Harris vy. Sanders, 2 Strobh. Eq. 370. 

6 Reddin v. Shute, 1 Dane Ab. 575; Ward v. Lewis, 4 
Pick. 518, 520; Clark v. Ray, 1 Harr. & Johns, 3238; 
Stark Ev., 9 Am. Ed. 510, note z; Valentine vy. Wheeler, 
116 Mass. 478; Story v. Bishop, 4 E. D. Smith, 423; 
Green vy. Yarnall, 6 Mo. 826; Rhine v. Robinson, 27 Pa. 
St. 80; Kirkman v. Bank, 2 Col. 402; Newlin v. Beard, 
6 W. Va. 110; Tuttle v. Turner, 28 Tex. 759; Trust Co. 
vy. Cole, 4 Fla. 359; Billings v. Stark, 15 Fla. 297; Rob- 
erts v. Swearingen, 8 Neb. 368; Tunison vy. Chamblin, 
88 Ill. 378; Merrills v. Swift, 18 Conn. 261; Black v. 
Thornton, 30 Ga. 361; Rushin vy. Shields, et a/, 11 Ga. 
636; Thompson v. Candor, 60 IH. 244; Molineux v.“Co- 
burn, 6 Gray, 124; Kemp & Buckey y. Walker, 16 Ohio, 
118; Patrick vy. Howard, 47 Mich. 40; Lawry v. Wil- 
liams, 15 Me. 281: Union Bk. of Maryland vy. Ridgely, 1 
H. & G. 384. 
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is beneficial to him, though his dissent may 
be proven.’ And in deeds to minors, bene- 
ficial in character, formal acceptance is un- 
necessary.© ‘The presumption from posses- 
sion, is, however, prima facie only, and not 
conclusive of delivery.” With regard to this 
matter of possession it has been said, that a 
deed from husband to wife, deposited where 
she could make use of it, is in her custody as 
much as his, and legal control must be re- 
garded as delivered to her.’ Where the 
grantee has possession of the deed, his pos- 
session may be explained, and the presump- 
tion of delivery arising rebutted.J 

(a). Where left with grantee as a depos- 
itory until he shall determine whether or not 
he will take the land, it is not considered as 
delivered ;" nor where the deed is delivered 
to grantee by a third person, in whose hands 
it was placed for safe keeping; nor where 
obtained improperly, or against the will of 
the grantor ;'* nor where stolen and delivered 
to grantee. And delivery, after the death 
of the grantor, is no delivery, unless made 
under some agreement entered into by 
grantor during his life.” Thus where a deed 


7 Moore vy. Giles, 49 Conn. 570; Rivard v. Walker, 39 
Ill. 415; Ebsberry v. Boykin, 65 Ala. 336. 

* Cecil v. Beaver, 28 Lowa, 241: Rivard v. Walker, 
supra. 

* Chandler y. Temple, 4 Cush. 285. 

" Gage v. Gage, 36 Mich. 229. 

't Ford v. James, 2 Abb. N. Y. Ct. App. 15%. See also 
Graves v. Dudley, 20 N. Y. 76; Hoag v. Owen, 60 Barb. 
34; Fonda v. Sage, 48 N. Y. 178. In Comer v. Baldwin, 
16 Minn. 172, it is said that where a deed was handed 
over to grantee with the express or positive. under- 
standing of both parties thatit was for the pur- 
pose of enabling the grantee to examine the title and 
the deed, there was no delivery. In this case after ex- 
amination, the title was not satisfactory to Comer, nor 
did he pay ny of the purchase money, but the deed 
was changed so as to embrace Mrs. Baldwin as a party 
grantor, and handed back to Baldwin under a verbal 
understanding that he would send the deed to his wife 
for execution by her, and return it te Comer when so 
executed. The deed was never after delivered. It was 
held that it was the case of an unexecuted oral agree- 
ment, for the sale and purchase of land, and that the 
deed could not constitute a written contract to convey 
land, for it was just as essential that the contract 
should be delivered as « deed to convey title, and in 
this case, if the instrument was delivered at all, it was 
a conveyance, not otherwise. See also Parker vy. Park- 
er, | Gray, 409. 

2 Martindale on Conveyancing, § 206; Carnes vy. 
Platt, 6 Robertson, 270: Barlow v. Hinton, 1. A. K. 
Marsh, 97. 

13 Cutts v. York Mfg. Co., 18 Mo. 1). 

4 Fisher v. Beckwith, 30 Wis. 55. 

4 Patterson v. Snell, 67 Mo. 559; Fisher v. Hall, 41 N. 
Y. 416; Howard y. Patrick, 38 Mich. 796; Belden v. 
Carter, 4 Day, 66; Stone v. Duvall, 77 Tl. 475; Wheel- 





was acknowledged, but retained by grantor, 
it was held inoperative for want of delivery, 
the grantee not having been present at the 
time of its exeuction, and no formal delivery 
having been made to a third person, and the 
grantor showing by his declarations, that he 
intended the deed should operate as a_ testa- 
mentary disposition, not to take effect until 
his death.“ In Huey v. Huey," it is said 
that ‘‘the mere lodgment of a deed properly 
executed and acknowledged by the grantor, 
in a place to which the grantee has access, 
and from which he can, without hindrance, 
transfer it to his own possession, with the in- 
tent on the part of the grantor, that the 
grantee may, after his death, take it, and 
have it recorded, and then become the owner 
of the land, does not constitute delivery of 
the deed; and the taking and recording of 
such a deed, by the grantee. after the death 
of the grantor, is ineffectual to perfect it.’’ 
‘‘A father, having already given land to 
each of his other sons. executed and acknow!l- 
edged an instrument conveying a tract to de- 
fendant by way of a gift. and with defend- 
ant’s knowledge deposited and kept it with 
his other papers, in a chest' to which defend- 
ant, who lived with him had access. The 
father declared that his intention was that de- 
fendant should have the deed and the land, af- 
ter his death, and that the deed should not be 
recorded until then, since he might have occa- 
sion to make a change. After his father’s 
death, defendant took the deed and had it 
recorded, and it was held, that the declara- 
tions of the father could not give a testament- 
ary character to the instrument, and that it 
could not take effect as a deed for want of 
delivery.”’ Hough, J., said, ‘‘Had the deed 
been delivered to some third party, with in- 
structions to deliver it after his death, if not 
previously recalled, there would have been 
some act in his life to which the delivery by 
such person after his death could perhaps 
relate. But there was no such delivery in 


wright v. Wheelwright, 2 Mass. 447; Gage v. Gage, 36 
Mich, 229; Pritsman v. Baker, 30 Wis.644; Baker v. Has- 
kell, 47 N. H.479; Phillips v. Houston, 5 Jones L. 302; 
Bailey v. Bailey, 7 Jones L. 44; Durdorff vy. Forman, 14 
Am. L. Reg. 545; Brown v. Brown, 66 Me. 316; Miller y. 
Physick, 24 Ark. 244; Jones v. Jones, 6 Conn. 111; 
Willborn v. Weaver, 17 Ga. 267. 

% Stilwell v. Hubbard, 20 Wend. 44. See Cook y. 
Brown, 34 N. H. 460. 

7 65 Mo. 689. 
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his lifetime, and there could not, therefore be 
any delivery after his death.” 

The mere fact of a deed being found among 
the papers of a dead man. executed and wit- 
nessed, is not sufficient proof of delivery. 
There must have been acts and declarations 





| delivery and grantor is not concluded by it 


of deceased, showing he regarded deed as. 


passing title." 
it makes no difference that such delivery was 
merely as an escrow, for an escrow must be 


But if delivered to grantee, | 


delivered to some third person and not to | 


grantee, and the presumption of delivery 
from possession can only be rebutted by evi- 
dence that the deed was fraudulently and 
clandestinely procured."” 

2. Execution in presence of attesting wit- 
ness is evidence from which to infer a de- 
livery.” 

3. The recording a deed by the grantor 
creates a presumption of delivery, or is rather 
construed to be a delivery to the Recorder 
for the grantee." Such proof of execution 


and record is prima facie evidence only of 


18 Martin’s Admr. v. Ramsey, 5 Humph. 349. See 
also Wiggins v. Lusk, 12 Tl. 132. 

19 Dawson Vv. Hall, 2 Mich. 390; Jordan v. Pollock, 14 
Ga. 155; Shep. Touch. 55; 7 Vin. Tit. faits O. pl. 4: 
Jackson vy. Catlin, 2 Johns, 259; Gibson v. Partee, 1 
Dev. & Batt. 530; People v. Bostwick, 32 N. Y. 448; 
Fairbanks v.Metealf, 8 Mass. 230; Worrall v.Munn, 5 N. 
Y. 229; Braman v. Bingham, 26 N. Y. 483; Lawton v. 
Sagér, 11 Barb. 349; Graves vy. Tucker, 18 Miss. 9; 


Dunean vy. Pope, 47 Ga. 445; Miller v. Fletcher, 27 | 


Gratt. 403; Fuller v. Hollis, 57 Ala. 435; state of New 
Jersey v. Thatcher, 41 N. J. L. 403; Dawson v. Hall, 2 
Mich. 390; Martindale on Conveyancing, § 224. But see 
cease of Newlin v. Brand, 6 W. Va. 110. 

2 Moore v. Hazelton, 9 Allen 106, and various cases 
cited. See also Howe v. Howe, et al, 99 Mass. 88; 
Gragg v. |Learned, 109 Mass. 167; Rigler v. Cloud, 14 
Pa. St. 361; Fontaine v. Boatmen’s Sav. Inst., 57 Mo. 
552: Wyckoff v. Remsen, 11 Paige 564; Carver v. Jack- 
son, ex dem Astor 4 Pet. 1. 

21 Mitchell v. Ryan, 3 Ohio St. 377; Patterson v. 
Snell, 67 Me. 559; Kerr v. Binnie, 25 Ark. 225; Bensley 
v. Atwell, 12 Cal. 231; Hedge v. Drew, 12 Pick 141; 
Welborn v. Weaver, 17 Ga. 267; Hines v. Keighblinger, 
14 Ill. 469; Masterson v. Check, 25 Tl. 73; Prettymen 
v. Goodrich, 23 Ill. 330; Taylor v. McClure, 28 Ind. 39; 
Somers v. Pumphrey, 24 Ind. 231; Robinson v. Gould, 
26 Io. 89; Cecily. Beaver, supra; Stewart v. Redditt, 
3 Md. 67; Hutchins v. Dixon, exr., 11 Md. 29; Thayer 
v. Stark, same vy. Perkins, 6 Cush 11; Hatch v. Bates, 
54 Me. 139; Snow v. Inhabitants of Orleans, 126 Mass. 
453; Snider v. Sackman, 2 Ire. Eq. 360. See also 
Cooper v. Jackson, 4 Wis. 537; Sargeant v. Solberg, 
22 Wis. 132; Jackson v. Cleveland, 15 Mich. 94; Molin- 
eux v. Coburn, supra; Ingraham v. Gregg, 13 S. M. 
22; Pearce v. Dansforth, 13 Mo. 360; Kane v. McCown, 
55 Mo. 181; Boody v. Davis, 20 N. H. 141; Lawrence v. 
Farley, 24 Hun. 293; Connan v. Colgan, 55 Iowa 538; 
Patrick v. Howard, 47 Mich. 40; Moore v.Giles, 49 
Conn. supra; Hammell v. Hammell, 19 Ohio 17: Carroll 
v. Daggett, 97 Mass. 434. 








and is a competent witness to prove non-de- 
livery.” ‘The circumstance that the grantor 
took the custody of the deed after it was re- 
turned from the registry is strong evidence 
that it was not left with the register for the 
grantee’s use.” Soa deed recorded without 
knowledge or assent of grantee thereto, is not 
delivered.“ But upon acceptance by grantee 
a deed takes effect from delivery to register 
for his use to be recorded.” 

Generally it is said that the placing «a 
deed on record by the grantor is not an abso- 
lute delivery, but only evidence of it.* So 
that where a father executes a deed and 
places it within the hands of the scrivener with 
directions to have it recorded which was done 
and the deed was retained by the scrivener un- 
til the death of the son, when the father 
claimed and cancelled it, the son having 
known nothing of the transaction, the father 
was held entitled to the land as against the 
heirs of his son, the conveyance never having 
been perfected by a delivery.” Where, too. 
the deed was left by directions not to be 
recorded, but it was recorded by mistake 
there is no delivery.* 

The register may have been the person 
agreed upon as the agent of the grantee, and 
in such a case a deed left with him for record 
is sufficiently delivered.” 

The presumption arising from recording. 
however, is such as to throw on the bargainer 
the onus of proving that he did not intend it 
as a final delivery, but that it was his purpose 
still to hold the deed in his power and not 
then to take effect.” The intent to deliver. 
is still the gist of the whole matter, but such 


2 Jackson v. Ten Eyck, 2 Wend. 308. See also Grage 
v. Learned, 109 Mass. 167; Wilsay v. Dennis, 44 Barb. 
354; VanValen v. Shemerhorn, 22 How. Pr. 416. 

23 Powers v. Russell, 18 Pick, 78; Hayes v. Davis, 18 
N. H. 600. 

% Jackson ex dem Eames y. Phipps, 12 Johns 418. 

2% Rathbun v. Rathbun, 6 Barb. 98. See Elsey v. 
Metcalf, 1 Denio. 323. 

% Chess v. Chess, 1 Pa. St. 32; Kille v. Ege, 79 Pa. 
St. 15. 

7 Maynard v. Maynard, 10 Mass. 456. See also 
Hawkes v. Pike, 105 Mass. 560; Jackson ex dem 
Eames v. Phipps, 12 Johns, 418. 

28 Elmore v. Marks, 39 Vt. 538. 

* Parker v. Hill, 8 Met. 447; Samson v. Thornton, 3 
Met. 275. See also Shaw v. Hayward, 7 Cush. 170; 
Wheelwright v. Wheelwright, 2 Mass. 447; Fosler v. 
Mansfield, 3 Met. 412; Jordan v. Farnsworth, 15 Gray. 
517; Mills v. Gore, 20 Pick. 28; Harwood v. Steel, 4 
Phil. 88; Watson v. Ryan, 3 Tenn. Ch. 40. 

*® Thompson v. Jones, 1 Head. 574. 
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intent may be implied from subsequent ad- 
missions or circumstances.*' And the pre- 
sumption arising from recording, may be 
fairly rebutted by showing that the deed is 
not in the nature of a family settlement or of 
a gift to a minor, but is intended to confer no 
benefit upon grantee, and its execution and 
recording are wholly unknown to him until 
after the death of the grantor.” 

4. ‘As the possession and production of a 


| 


deed by the grantee is prima facie evidence | 
of its having been delivered: so if it be | 
found in the hands of the grantor, the pre- | 


sumption arises that no delivery had been 
made.’’* 


This possession is, however, liable | 


to be explained, and where the parties act as | 


if the estate has passed the deed will be con- 
strued to have been delivered.* 


In a case in Illinois it is said that -*Where | 
| cient to establish a non-delivery, and where a 


it appeared that a father had made advance- 


ments to his adult children. and afterwards | 


signed, sealed and acknowledged a deed for 
certain lands to his minor son, stating that he 
intended to make a provision for such son, 
but expected to live on the land until his 


death, and afterward spoke of the land as his | 


son’s, and the son exercised acts of owner- 
ship over it and leased portions of it before 
his father’s death, and about sixteen months 
after the death of the father had the deed to 
himself recorded. Held, even if the father 


retained possession of the deed until his | 


death that fact would not invalidate or defeat 


it.” So where the grantor is as much or | 
more interested in the execution and preserv- | 


ation of a deed than the grantee the fact of 
its being found in his possession does not 
create any presumption against the idea that 


delivery was intended at the time of its exe- | 


cution.* 
gage of a slave, who had been transferred to 
possession of mortgagee who claimed that it 
was an absolute sale. 


3} McEwen y. Troost, | Sneed. 186; Farmers & Me- 
chanic’s Bank v. Drury, et a/, 38 Vt. 426. 

® Union Mut. Ins. Co., et al, v. Campell, 95 Ill. 267. 

%3 Hatch v. Haskins, 17 Me. 391. 

% Walker v. Walker, 42 Ill. 311. See Farrar v. 
Bridges, 5 Humph. 411; Methodist Church v. Jaques, 1 
Johns Ch. 450; Souverbye vy. Arden, 1 Johns Ch. 240; 
Senigham v. Wood, 15 Wend. 545. 

3% Reed v. Donthill, 62 Ill. 348. 

3% Blakeman v. Bymude, 7 Ark. 5. It is necessary 
that grantee know of transaction; Ib.,537. See Ward’s 
Appeal, 35 Conn. 161: Boughton v. Boughton, 1 Atk. 
6%. 


This last case was that of a mort- | 


In Doe y. Knight* where the grantor of a 
deed signed it, sealed it, and declared, in the 
presence of the attesting witness, that he de- 
livered it as his act and deed, but kept it in 
his own possession. Held, that the deed was 
effectual from the moment of its execution 
though there was no delivery of it to the 
grantee or to any person for his use.’’** There 
is no necessity, therefore, of actual possession 
or acceptance of deed by grantee to render it 
efficacious, but the intention of the grantor 
that what was done should operate as a deliv- 
ery and the intent of the grantee to accept the 
benefit will suffice, and such intent of either 
or both may be implied from subsequent 
admissions, conduct or circumstances.” To 
constitute a delivery the grantor must part 
with all control over the deed.“ But the 
mere fact of retaining the deed is not suffi- 


voluntary settlement is fairly made, it is al- 
ways binding in equity upon the grantor up- 
less there be clear and decisive proof that he 
never parted nor intended to part with the 
possession-of the deed: and even if he re- 
tains it the weight of authority is decidedly 
in favor of its validity, unless there be other 
circumstances besides the mere fact of his re- 
taining it to show that it was not intended to 
be absolute." When, however, the deed is 
subject to be recalled by the grantor to the 
grantee, it is not delivered.” Ifthe deed is 
intended to take effect only as a testamentary 
disposition, and is retained by grantor with- 
out delivery until his decease, no title passes.* 

*‘On the issue whether a deed to a town of 
a lot of land conveyed on condition that a li- 
brary building should be erected upon it, had 
been delivered to and accepted by, the town, 
there was evidence that the deed after being 


*8D.& R. 348; 8. c.5 B. & C., 671. 

%-Barlow v.Heneage,Prea.Ch., 211,and see Naldred vy. 
Gilham, 1 P. Wms. 577; Rushin v. Shields, e¢ al, supra; 
Wellborn v. Weaver, 17 Ga. 267. 

%® Nichol v. County of Davidson, 3 Tenn. Ch. 547. 

# Benton & Shoemaker v. Boyd, 7 Kan. 17; Tallman 
vy. Cooke, 39 Iowa 402; Newton & Sealey vy. Beales,}41 
Iowa 334. 

41 Cecil v. Beaver, supra. Souverbye v.-Arden, supra. 
See also Robinson|v.JGould, 26 Iowa, 88; Masterson vy. 
Cheek, 23 Ill..72; Mitchell v. Ryan, 3 Ohio St. 377; 
Foley v. Howard, 8 Iowa, 56; 3 Washb. Real Prop. 
3rd Ed., 261 top page and cases cited. 

# Prutsman v. Baker, 30 Wis. 644; Cook v. Brown, 
34 N. H. 460; But see Shed v. Shed, 3 N. H. 432: Belden 
vy. Carter, 4 Day, 66. 

# Patterson vy. Snell, 67 Me. 559. 
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signed, was left with the grantor; that it 
was acknowledged by him about a month af- 
terwards and recorded twelve days after the 
acknowledgment; that the town voted to 
erect the building on the land, and a build- 


ing committee, appointed by the town, soon | 


after began and have since completed the 
library building. Held, that the evidence was 
sufficient to warrant a finding that the deed 
had been so delivered and accepted. Held, 
also, that evidence that the deed was found 
in the grantor’s house, after his death, and 
that the selectmen of the town had no 


knowledge of any delivery, was pot conclu- | 


sive in law to overcome the other evidence.“ 

A writing executed as a deed by which a 
party deceased in his life-time, gives a slave 
to his illegitimate son reserving to himself a 
life estate which has been exhibited by de- 
ceased, and declared by him to bea deed. 
although retained in his hand, and subsequent- 
ly lost previous to his death, was held to be a 
deed of which there was sufficient delivery, 
and not an instrument testamentary and rev- 
ocable.” In general it is seen that a deed 


whether in the possession of the grantor or 
grantee, is considered delivered or not ac- 
cording to the intent of the parties, and such 
intent may be gathered from all the circum- 


stances of the case. Tuos. W. Petrrce. 


St. Louis, Mo. 


4 Snow v. Orleans, supra; Stevens v. Hatch, supra. 
Harris v. Sanders, supra. 








DISCHARGE OF SURETIES—FEDERAL JU- 
RISDICTION. 
MERSMAN v. WERGES.* 
Supreme Court of the United States, November 3, 
1884. 


1. Suretyship—Addition of Name of Another Maker 
to a Promissory Note does not Discharge a Mortgage 
to Secure Same.—A husband executed his individual 
promissory note to his partner, and his wife executed 
a mortgage of her land to secure the same. The note 
and mortgage were delivered to the partner. He, with- 
out the knowledge or consent of the maker or his wife, 
added the name of the latter to the note, below that of 
her husband. It was held that this alteration did not 
discharge the mortgage. 

2. Jurisdiction—Of United States Circuit Court— 
Foreclosure of Mortgage.—Under the Act of March 3, 

? 


* Reversing s. c., 3 Fed. Rep. 378. 





1875, ¢. 187, the circuit court has jurisdiction of a suit 
between citizens of different States to foreclose a mort- 
gage made to secure the payment of a negotiable prom- 
issory note of which the plaintiff is indorsee, although 
the payee and mortgagee is a citizen of the same State 
with the defendant. 


Appeal from the Cireuit Court of the United 
States. for the District of Iowa. 

C. H. Gatch, for appellant: Galusha Parsons, for 
appellee. 

Gray. J., delivered the opinion of the court: 

This is a bill in equity, filed in the Circuit Court 
of the United States, for the District of Lowa, by 
Joseph J. Mersman, a citizen of Missouri, against 
Caspar A. Werges and wife, citizens of Iowa, to 
foreclose a mortgage of her land in Lowa, executed 
on September 1, 1870, by the husband and wife to 
E. H. Krueger, likewise a citizen of Iowa, ‘to be 
void upon condition that the said Casper A. 
Werges shall pay to the said E. H. Krueger the 
sum of six thousand dollars, as follows, viz.: one 
year from date, with ten per cent. interest thereon, 
according to the tenor and effect of his promissory 
note of even date herewith.” The bill originally 


- set forth the note as signed by both husband and 


wife, but, after the coming in of the answer, was 
amended by leave of the court so as to allege it to 
be the note of the husband only. The case was 
heard upon pleadings and proofs, by which it 
appeared to be as follows: The husband and 
Krueger were members of a partnership engaged 
in carrying on a mill, Krueger being the active 
partner, and Werges and his wife living on a farm 
which belonged to her. The plaintiff agreed with 
Krueger to lend to the husband, for the benefit of 
the partnership, six thousand dollars on the secur- 
ity of the farm; and the wife agreed, for the ac- 
commodation of the partnership, to execute a 
mortgage of the farm. The husband signed a note 
payable to Krueger, or order, and corresponding 
in terms with the mortgage; and the husband and 
wife executed the mortgage, and delivered the 


, note and mortgage to Krueger. While they were 
; in Krueger’s hands, the name of the wife was sub- 
; seribed to the note, under that of the husband, by 





Krueger or by his procurement, without the knowl- 
edge or consent of either husband or wife. Krue- 
ger indorsed the note, and delivered the note and 
mortgage to the plaintiff, who thereupon, not 
knowing that the wife had not herself signed the 
note, advanced the money to him for the partner- 
ship. The circuit court held that the addition of 
the wife’s name to the husband's note was a ma- 
terial alteration of the note, and made void the 
mortgage ; and dismissed the bill. See 1 MeCrary, 
528; s. C., 3 Fed. Rep. 378.. The plaintiff appealed. 

This court is of opinion that the decree of the 
circuit court can not be sustained. ‘The difference 
of opinion is not upon the facts of the case, but 
upon their legal effect. A material alteration of a 
written contract by a party to it discharges a party 
who does not authorize or consent to the altera- 
tion, because it destroys the identity of the con- 
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tract, and substitutes « different agreement for that 
into which he entered. In the application of this 
rule it is not only well settled that a material alter- 
ation of a promissory note by the payee or holder 
discharges the maker, even as against a subsequent 
innocent indorsee for value; but it has been ad- 
judged by this court that a material alteration of a 
note, before its delivery to the payee. by one of 
two joint makers, without the consent of the other, 
makes it void as to him; and that any change 
which alters the defendant's contract, whether in- 
creasing or diminishing his liability, is material, 
and therefore the substitution of a later date, de- 
laying the time of payment, is a material altera- 
tion. Wood v. Steele, 6 Wall. 80. See also Angle 
v. Northwestern Ins. Co., 92 U. S. 330; Greenfield 
Savings Bank v. Stowell, 123 Mass. 196, and cases 
there cited. 

The present case is not one of a change in the 
terms of the contract, as to amount or time of pay- 
ment, but simply of the effect of adding another 
signature, without otherwise altering or defacing 
the note. An erasure of the name of one of sey- 
eral obligors is a material alteration of the contract 
of the others, because it increases the amount 
which each of them may be held to contribute. 
Martin v. Thomas, 24 How. 315: Smith v. U. S.,2 
Wall. 219. And the addition of a new person as a 
principal maker of a promissory note, rendering 
all the promisors, apparently, jointly and equally 
liable, not only to the holder? but also as between 
themselves, and so far tending to lessen the ulti- 
mate liability of the original maker or makers, has 
been held in the courts of some of the States to be 
a material alteration. Shipp v. Suggett, 9 B. Mon. 
5; Henry v. Coats, 17 Ind. 161; Wallace v. Jewell, 
21 Ohio St. 163; Hamilton v. Hooper, 46 Lowa, 515. 
However that may be, yet where the signature 
added, although in form that of a joint promisor, 
is in fact that of a surety or guarantor only, the 
original maker is, as between himself and the 
surety, exclusively liable for the whole amount, 
and his ultimate liability to pay that amount is 
neither increased nor diminished; and, according 
to the general current of the American authorities, 
the addition of the name of « surety, whether be- 
fore or after the first negotiation of the note, is not 
such an alteration as discharges the maker. Mont- 
gomery R. Co v. Hurst, 9 Ala. 513, 518; Stone v. 
White, 8 Gray, 589; MeCaughey v. Smith, 27 N. 
Y. 39; Brownell v. Winnie, 29 N. Y. 400; Wallace 
v. Jewell, 21 Ohio St. 172; Miller v. Findley, 26 
Mich. 249. The English eases afford no sufticient 
ground for a different conclusion. In the latest 
decision at law, indeed, Lord Campbell and Jus- 
tices Erle, Wightman, and Crompton, held that the 
signing of a note by an additional surety, without 
the consent of the original makers, prevented the 
maintainance of an action on the note against 
them. Gardner v. Walsh, 5 El. & Bl. 83. But in 
an earlier decision, of perhaps equal weight, Lord 
Denman and Justices Littledale, Patteson, and 
Coleridge held that in such a case the addition did 
not avoid the note, or prevent the original surety 


‘ 








on paying the note, from recovering of the prin- 
cipal maker the amount paid. Catton v. Simpson, 
8 Adol. & E. 136; s. c., 3 Nev. & P. 248. See also, 
Gilb. Ev. 109. And in a later case, in the Court 
of Chancery, upon an appeal in bankruptcy, Lords 
Justices Knight, Bruce, and Turner, held that the 
addition of a surety was not a material alteration 
of the original contract. Zx parte Yates, 2 De G. 
& J. 191; 8. c., 27 Law J. (N. 8.) Bankr. 9. 

The case at bar, being on the equity side of thé 
court, is to be dealt with according to the actual 
relation of the parties to the transaetion, which 
was as follows: The note, though in form made 
by the husband to his partner, Krueger, and in- 
dorsed by Krueger,was without consideration as be- 
tween them, and was in fact signed by both of them 
for the benefit of the partnership. ‘The mortgage 
of the wife’s land was executed and delivered by 
her and her husband to Krueger, for the same 
purpose. The name of the wife was signed to the 
note by Krueger, or by his procurement, before it 
Was negotiated for value. The plaintiff received 
the note and mortgage from Krueger, and ad- 
vanced his money upon the security thereof, in 
good faith, and in ignorance that the note had 
been altered. If the wife had herself signed the 
note, she would have been an accommodation 
maker, and, in equity, at least, a surety for the 
other signers; and neither the liability of the hus- 
band as maker of the note, nor the effect of the 
mortgage executed by the wife, as well as by the 
husband, to secure the payment of that note, 
would have been materially altered by the addi- 
tion of her signature. There appears to us, there- 
fore, to be no reason why the plaintiff, as indorsee 
of the note, seeking no decree against the wife 
personally, should not enforce the note against the 
husband, and the mortgage against the land of the 
wife. 

This suit being between citizens of different 
States, and founded on a negotiable promissory 
note, the indorsement of which to the plaintiff 
carried with it as an incident, in equity, the mort- 
gage made to secure its payment, was within the 
jurisdiction of the circuit court, under the act of 
March 3, 1875, c. 137, although Krueger, the 
payee and mortgagee, could not have maintained 
a suit in that court. 18 St. 470; Sheldon v. Sill, 8 
How. 441, 450; Tredway v. Sanger. 107 U.S. 323; 
s. C..2 Sup. Ct. Rep. 691. 

Decree reversed. 


SPECIFIC PERFORMANCE — DEFENCE 
THAT THE REAL CONTRACT 
WAS IMMORAL. 





SPRAGUE v. ROONEY. 





Supreme Court of Missouri, Nov. 17, 1884. 


In an action for specific performance of a written agree- 
ment to sell property, the defendant can not show by pa- 
rol that the promise (in writing) was a device merely to 
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cover up the real contract between the parties, which 
was one of lease, to enable the plaintiff to carry on a 
brothel, contrary to law. 


Henry, J., delivered the opinion of the Court: 

Pending this cause in this court, Jno. Anthony 
suggested that since the appeal herein was taken. 
he had intermarried with appellant, and asked to 
be made a party plaintiff, which was granted. 

The suit is for the enforcement or specific per- 
formance of the following contract, in writing. 
entered into by plaintiff. then Bessie Stevenson. 
and defendant. 

“This article of agreement. entered into this 
20th day of February. 1878, by and between Cathe- 
rine Rooney of the one part and Bessie Stevenson 
of the second part. witnesseth, that the said 
Catherine has this day bargained and sold to said 
Bessie Stevenson for the sum of two thousand five 
hundred dollars, the following real estate, lying and 
being in the City of Kansas, County of Jackson, 
State of Missouri, namely: Lot No. 11, block 3. 
Likin’s Addition to the City of Kansas, Old Town. 
as the same appears on record of the recorded plat 
of said addition, upon the following terms and 
conditions, to-wit: The said Bessie Stevenson to 
pay the sum of twenty-five dollars per month. 
payable monthly on the 20th day of each month. 
until the sum of one thousand dollars is thus paid; 
then the said Catherine Rooney to execute and 
deliver to the said Bessie Stevenson a good and 
sufficient warantee deed to the same, taking the 
notes of the said Bessie Stevenson, secured by 
deed of trust on the property conveyed. for the 
same deferred payments. But if said Bessie Stev- 
enson fail or refuse to make any monthly pay- 
ments, as herein provided until deed made, her 
rights under this agreement to cease. and said 
Catherine Rooney to be immediately entitled to 
the possession of said estate. In witness whereof, 
the parties have set their names and affixed their 
seals to duplicate copies hereof, one to be retained 
by each, the day and year aforesaid. 

Mrs. CATHERINE ROONEY [SEAL]. 
Miss BESSIE STEVENSON [SEAL].” 

The auswer set up in substance that the contract 
really made by the parties was one of lease, by 
which the premises were let to plaintiff at $325 per 
month, payable monthly ; but that, in order to evade 
the Statute, section 1551, R. S., which forbids the 
lease of a house for the purpose of being used as a 
brothel, it was agreed between the parties that 
they should execute the agreement in question. 

A replication filed put in issue the allegations of 
the answer, and on a trial of the cause the court 
found the issue for defendant and entered a judg- 
ment accordingly, from which this appeal was 
prosecuted. Plaintiff at the trial objected to any 
evidence in support of the allegations in the an- 
swer. Her objection was overruled, and by plaint- 
iff’s own testimony, if at all, they were established. 
Whether the court erred in admitting such evi- 
dence, is the only question for consideration. 
This is not a suit to enforce a contract fora lease 
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of the premises. If it were, the doctrine invoked 
by defendant and sustained by the authorities cited 
by her counsel would be in point. An agreement 
to sell a house to one whose purpose is to keep it 
as a bawdy house, although known to the vendor, 
is not forbidden by the Statute. Defendant is en- 
deavoring to defeat a legal and valid contract by 
proof that it was not the contract between the 
parties, but that another was. which is forbidden 
by the law. In other words she seeks by parol 


| evidence to substitute an invalid parol agreement 
| for a valid one in writing and under seal. There is 
' certainly no public interest to be subserved by 


withdrawing the case from the rule which forbids 
the introduction of parol evidence to vary or con- 
tradict a written instrument. If the contract 
were for a lease, and the purpose expressed therein 
was that the lessee would keep a hotel or conduct 
other legitimate business in the house. it might be 
shown by parol evidence that it was let to be used 
for an illegal purpose. But here is an agreement in 
writing signed and sealed by the parties. Its exe- 
cution is admitted—no fraud is charged to pro- 
cure defendant’s signature to it, but she says it was 
not the real agreement of the parties, but 
the agreement between them rested in 
parol and was a lease of the premises. In Brown’s 


Appeal, 55 Pa. St. 299, cited by defendant’s coun- 

sel, it was the consideration of the notes which 

was held open to pe 
1 


and having been found 
to be a “stock gambling transaction,” the notes 
were held void. Fowler v. Scully, 72 Pa. St. 465, 
was a proceeding to foreclose a mortgage of real 
estate given to a national bank to secure future 
advances, and this appeared upon its face. But, if 
it had not, evidence would have been admissiblé 
to show the fact. There is no analogy, however, 
between such a case and the one under considera- 
tion. Here the evidence was not offered to show 
that the contract sued on was an illegal contract, 
but to prove that it was not the contract made by 
the parties. 

If the Statute forbade the sale of premises to be 
used by the vendee for an illegal purpose, on a suit 
to enforce the contract, the defendant might 
show the illegal purpose, although a differ- 
ent one was expressed in the contract. To 
that extent the authorities cited go, and no fur- 
ther. The judgment is reversed and the cause 
remanded. 

SHERWOOD, J.. dissented. 


- ed 


NEGLIGENCE—ONE ACTION FOR THE TEAR 
AND ANOTHER FOR THE SCRATCH, 


BRUNSDEN v. HUMPHREY.* 


Knylish Court of Appeal, Feb. 12 and July 12, 1884. 


Action for Negligence—Injury to Vehicle—Personal 
Injury caused by same Negligence—Distinct Cause of 


*Reported by P. B. Hutchins, Esq., Barrister at Law 


| in the Law Times Reports. 
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Action.—Plaintiff sued defendant in the county court 
to recover damage- for injury done to plaintiff’s cab in 
a collision caused by the negligence of defendant’s 


servant, and obtained judgment. Afterwards plaintiff | 


sued defendant in the High Court to recover damages 
for personal injury, which he had suffered in the same 
collision. Held, by Brett, M. R., and Bowen, L. J., 
(Lord Coleridge, C. J. dissenting), that the damages to 
the cab and the personal injury constituted two dis- 
tinct causes of action, and therefore, the judgment re- 
covered in the county court was no bar to the subse- 
quent action in the High Court, and plaintiff was 
entitled to recover. Judgment of Pollack, B., and 
Lopes, J., reversed. 


Appeal from the Qlueen’s Bench Division. 
Before Lord Coleridge C. J.. Brett. M. R.. and 
Bowen, L. J. 





injuries which afterwards resulted from the colli- 
sion. and negligence alone, without injury, gives 
no cuuse of action. They referred to Fetter v. 
Beal. | Lord Raymond, 339; Greathead v. Brom- 
ley. 7 T’. R. 455; Earl of Bandon v. Becher, 3 Cl. 
& k. 479: Kitchen v. Campbell, 3 Wils. 304; 
Markham v. Middleton, 2 Stra. 1259: Bonomi v. 
Backhouse, in the Exchequer Chamber, E. B. & 
E. 646; 28 L. J. 378, Q. B.: and in the House of 
Lords, 34 L. J. 181, Q. B.: 9 H. L. C. 508; Lee v. 
The Lancashire and Yorkshire Railway Company, 
25 L. T. Rep. N.S. 77; L. Rep. 6 Ch. 527; Seddon 
v. Tutop. 6 T. R. 607; Read v. The Great Eastern 


| Railway Company, 18 L. T. Rep. N. S. 822; L. 


The plaintiff was a cab driver. and while he was | 


driving his cab, a two-horse van. driven by the 


defendant’s servant, came into collision with the | : 
’ could have recovered for personal injury in the 


eab, and the plaintiff was thrown from the box. 
The plaintiff sued the defendant in the White- 
«chapel County Court, to recover the amount of the 
damage done to the cab. 
The particulars were as follows: 


' county court, and it is clear that he could. 


For carelessly driving a van into a cab, £4- | 


3s. Od. 
cS a & 
Repairing woodwork - - - 1 8 O 
Painting - - - - - - - 15 0 
Three weeks’ hire of cab - - 1 10 0 
£43 0 


‘The defend: ti > uMol lai i | . ome 
Che defendant paid the amount claimed, and | ered damages in respect of the collision, and no 


costs, into conrt. 

Afterwards the plaintiff discovered that he had 
sustained more serious ,personal injury. owing to 
the collision, than he had at first been aware of, 
and he wrote to the defendant asking for compen- 
sation; his request was refused, and he thereupon 
commenced the present ‘action in the High Court 


to recover damages for the personal injury which 


he suffered by being thrown from the box of 
the cab in the collision. 

At the trial before Grove, J., the jury found 
a verdict for the plaintiff for £350 damages. 

A rule was afterwards obtained. calling on the 
plaintiff to show eause why there should not be a 
new trial or judgment entered for the defendant. 
on the ground of misdirection in not holding that 
the proceedings in the county court, were a bar to 
the present action. 

On the 5th of July, 1883. the divisional court, 
Pollack, B., and Lopes, J... made the rule abso- 
lute to enter judgment for the defendant, and from 
this decision the plaintiff now appealed. 

Waddy, @. C., and Crispe for the plaintiff. 

The fact that the plaintiff had recovered in the 
county court is no bar to his subsequently recov- 
ering in the High Court, for the two causes of 
action are separate and distinct At the time 
when the plaintiff recovered for damage to the 


Rep. 3 Q. B. 555; Nicklin v. Williams. 10 Ex. 259; 
23 L. J. 335 Ex. 
Murphy, @. C., and Hannen for the defendant. 
The plaintiff is seeking to recover twice overfor 
the same cause of action. The test is whether he 


They 
referred to Lamb vy. Walker, 38 L. T. Rep. N. 8. 
643; 3 Q. B. Div. 389; Barnett v. Lucas, Irish Rep. 
6 Com. Law, 247: Wright v. The London General 
Omnibus Company. 36 L. T. Rep. N.S. 590; 2Q. 
B. Div. 271. 

Wappy. Q. C.. replied. 

Cur. adv, vult. 

July 12.—The following judgments were deliv- 
ered :— 

BRETT, M. R.—It was urged on behalf of the 
defendant, that the plaintiff could not succeed in 
the second action because he had already recoy- 


| person can sue twice for the same cause of action. 








Upon the other side, it was said that the two in- 
juries, although one part of the cause of action 
was common to both, were in reality two different 
causes of action, and no rule exists against bring- 
ing separate actions for two separate and distinct 
causes of action. It was admitted that it may be 
oppressive to bring several actions, but it was said 
that if they were brought oppressively, the court 


| would have power to stop them, but that, in this 


case, where there was an undeveloped injury, an 
action is brought bona fide and is not oppressive. 
Therefore the question is. whether the causes of 
action are the same, because the law is that a per- 
son can not, in different actions, recover successive 
amounts of damages for the same cause of action, 
but he must, when he first brings the action, 
recover all the damages to which he is entitled in 
respect of that cause of action. When this rule is 
applied to damages, which are, or must be known 
to the plaintiff at the time of the first action, | 
have always thought it a good rule; but when ap- 
plied to cases where the damage is not known at 
the time of the first action, but develops itself 
afterwards, and when the claimis made bona Jide 
for ulterior damages, and could not, in fact, have 
been made at the time of the first action, because 
the further damage was not known, I have always 


cab, the cause of action on which he now relies | been of opinion that it is « harsh rule, and if it 


was incomplete. for he had not then suffered the 


were to be established now for the first time, it 
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could not have my concurrence. It is based upon 
the maxim that it is for the benefit of the State 
that the litigation of individuals should come to 
anend.. To my mind, that is one of those maxims 
which appear to be the less true the more one 
looks into them. It can not matter to the State, 
and the maxim is never vouched, except in cases 
where the subsequent litigation would be just, if 
it were not for the maxim. In these cases of un- 
deveioped injury, the maxim is not only untrue, 
but also unjust as between individuals. However, 
the rule exists, and I have not the smallest inten- 
tion of cavilling at it. 


be known. Nevertheless, in cases where there 
has already been a trial, one is to suppose that 
which is not the truth, viz., that the first jury 
tried the case, when the subsequent damage or 
injury could not be known to them, and that they 
have, in contemplation of law, given damages for 
the prospective injury. ‘The question is, whether 
the cause of action in this case, is the same as that 
in the former action. The cause of action alleged 
is an injury to the plaintiff's person, by reason of 
the negligent driving of the defendant's servant. 
‘The existence of that negligence and _ the collision 
alone, do not give any cause of action. Supposing 
that by negligent driving, the wheel of a cart is 
run against a carriage, and there is no injury 
caused, the owner of the carriage could not suc- 
ceed in an action for nominal damages; such an 
action would not lie. ‘The cause of action in such 
a case, is the negligence which causes appreciable 
injury to the vehicle. There must be both the 
negligence and the appreciable injury. There- 
fore, in the first action, the cause of action was the 
negligent driving and the appreciable injury to 
the plaintiff's cab. Suppose that in the days of 
strict pleading, he had relied upon that cause of 
action, and had pleaded it, he could not have 
given evidence of the personal injury. ‘The cause 
of action in such a ease, is injury to property. 
That is the cause of action, and is in respect of a 
right of property. Now, the plaintiff brings an 
action in which he says that he has been injured 
in his person. That is a different right. He has 
a perfect right, by law. to have his person unmo- 
lested by the negligence of another man’s servant. 
The mere fact of the defendant’s vehicle having 
touched or shaken the person of the plaintiff, 
would give no cause of action, if no appreciable 
damage had been caused. Therefore, it is clear, 
that the cause of action is the negligent driving, 
and the injury to the plaintiff's person; that is, 
the injury to the right to have his person unmo- 
lested. ‘That is a distinct cause of action, and, 
therefore, the plaintiff is entitled to maintain the 
second action. That. in itself seems to me to be 
sufficient reasoning upon which to found a deci- 
sion that the two causes of action are different. 
But different tests have been applied by judges at 
different times. They are not grounds of judg- 
ments, but tests by which to determine sometimes. 
but not always. whether the canses of action are 


It must remain, although | 
the subsequent injuries are unknown, and can not 





the same or different. A very good, though not 
always a very accurate, test, is to see whether the 
same sort of evidence would prove both cases. It 
is plain that, where damage to a vehicle is in 
question, persons who know about vehicles should 
be called to show what the injury was, but in the 
case of injury to the person, doctors are called to 
show what was, the external or internal damage 
to the person, The cases would be tried with two 
different sets of witnesses. In my opinion that is 
only a test, and not always an accurate one, but 
here it is sufficient to show that the causes of 
action are different. Therefore, in my opinion. 
we are not called upon in this ease, to apply the 
maxim [ have mentioned. which for my part, I 
think the law ought never to apply, except in 
cases where it has already been determined that it 
must apply. It ought not to be stretched, and it 
is not applicable in this case. Therefore, I am of 
opinion that the plaintiff is entitled to recover the 
sum awarded to him by the jury. ‘Two different 
actions may be brought for different causes of 
action, but not to recover damages for the same 
cause of action. It follows that the judgment of 
the divisional court can not be supported, and this 
appeal ought to be allowed. 

BowENn, L. J.—The plaintiff in this case has 
recovered a verdict and £350 damages for personal 
injuries sustained by him through the negligence 
of the defendant’s servants in driving a van, 
which had come into collision with the plaintiff's 
eab, thrown the plaintiff from his box, and 
seriously injured him in his legs. Previously to 
bringing the action, the plaintiff had sued the 
defendant in the county court for damages done 
to his cab in the collision, and. the particulars de- 
livered under this plaint had been confined to the 
damages which the cab had sustained. The de- 
fendant in the county court action paid £4 3s. into 
court, together with 6s. gosts, upon which the 
plaintiff had discontinued the county court 
plaint. ‘The present action was now brought in- 
the high court for personal injuries, of the im- 
portance and extent of which the plaintiff alleged 
that he had been ignorant, at the time of the 
county court proceedings. On a motion for a 
new trial, the court below have entered a verdict 
for the defendant, on the ground that the recovery 
in the county court of damages in respect of the 
cab, is a bar to any further action for injury to the 
plaintiff’s person. ‘The rule of the ancient com- 
mon law is, that where one is barred in any action 
real or personal by judgment, demurrer, confes- 
sion, or verdict, he is barred as to that, or the like 
action, of the like nature, for the same thing, for 
ever. ‘It has been well said,’ says Lord Coke, 
in a note to Ferrer’s case, 6 Coke, 9 a. ‘‘Interest 
reipublice ut sit Jinis litium, otherwise,’ says Lord 
Coke, *‘great oppression might be done under 
color and pretence of law;”’ see also Sparry’s case, 
5 Coke, 61; Higgen’s case, 6 Coke, 44 b, Year- * 
book, 12 Edw. 4, p.13, 9. Accordingly in Hud- 
son v. Lee, 4 Co. p. 43, it was held to be a good 
plea in bar. to an appeal of mayhem. that the ap- 
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pellant had recovered damages in an action for | 


trespass brought for the same assault, battery, and 
wounding. Soin Bird v. Randall. 3 Burr. 1346, it 
was decided to be an answer to an action for 
seducing a man’s servant from his service that 


penalties had previously been recovered by the | 
master in satisfaction of the injury done him. So | 


too, in Phillips v. Berryman, 3 Doug. 286, a re- 
covery in replevin, was held to be a good bar to 
an action on the Statute of Marlbridge, for an 


excessive distress, on the ground that the plaintiff | 


had already had his remedy, and that a recovery 
in one personal action, is a bar to all other personal 
actions on the same subject. The principle fre- 
quently stated in the form of another legal proverb : 
Nemo debet bis verari pro cadem causa. 
settled rule of law, that damages resulting from 
one and the same cause of action, must be assessed 
and recovered once for all. The difficulty in each 
instance, arises upon the application of this rule. 
How far is the cause which is being litigated 
afresh the same cause in substance with that 
which has been the subject of the previous suit? 


The principal consideration,” says DeGrey, C. | 
Campbell, 2 Wm. Bl. 827, -*is | 


J., in Hitchen v. 
whether it be precisely the same cause of action in 
both, appearing by proper averments in a plea, or 
by proper facts stated ina special verdict, or a 
special case; and one great criterion,” he adds, 
‘of this identity is that the same evidence will 
maintain both actions:"* See per Lord Eldon in 
Martin v. Kennedy. 2 Bos. & Pull. 71. **The 
question,”* says Gorse, J., in Seddon vy. Tutop, 6 
Term Rep. 607, *‘is not whether the sum demand- 
ed night have been recovered in the former ac- 
tion; the only inquiry is whether the same cause 
of action has been litigated and considered in the 
former-action.“" Accordingly. though a declara- 
tion contain counts under which the plaintiff’s 


whole claim might have been recovered, yet, if no 
attempt was made to give evidence upon some of | 


the claims, they might be recovered in another 
action: Thorpe v. Cooper, 5 Bing. 129. It is evi- 
dent, therefore, that the application of the rule 
depends not upon any technical considerations of 
identity of cause of action, but upon matters of 
substance. I have now to consider the application 
of the above doctrine to the present action; and 
the qnestion to be decided is, whether the dam- 
age done by the negligent driving of the defend- 
ant’s servant to the plaintiff’s cab is in substance 


the same cause of action as the damage caused by | 


such negligence to the plaintiff's person. Nobody 
can doubt that, if the plaintiff had recovered any 


damages for injuries to his person, he could not ! 


have maintained a further action for fresh bodily 
injuries caused by the same act of negligence, 
merely because they had been discovered or devel- 
oped subsequently: See Fetter v. Beal, 1 Lord 
Raymond, 339. ‘The jury,” says the court in that 
cease, “have in the former action considered the 
nature of the wound and given damages for all 
the damage that it had done to the plaintiff.” 
This authority, however, leaves still open the 


It is a well- | 








point we now have to determine, whether the 
cause of action arising from damage to the plaint- 
iff’s cab is in substance identical with that which 
accrues in consequence of the damage caused to 
his person. In order clearly to elucidate this 
question, let me assume for the sake of argument, 
that the damage had been caused by some act of 
the defendant himself, and not merely an act of 
his servant. According to the old distinction of 
forms of actions, which still have a historical val- 
ue as throwing light upon the principles and 
definitions of the common law, the form of action 
upon such an hypothesis would have been trespass 
to the person for the personal injury—trespass to 
goods for the damage to the vehicle. Injury 
would have been done to the plaintiff in respect 
of two absolute and independent rights, the dis- 
tinction between which is inveterate both in the 
English and the Roman law. Everyone in this 
country has an absolute right to security for his 
person. Everybody has, further, an abso- 
lute right to have the enjoyment of his 
goods and chattels unmeddled with by 
others. In the hypothetical case I am assuming 
both these rights would have been injured, and, 
though the two injuries might have been combined 
in one suit, could it have been said that the sub- 
ject-matter of each grievance was the same? Ap- 
plying the test of identity furnished by DeGrey. 
C. J., in Hitchin v. Campbell, the first matter that 
is obvious is, that the same evidence would not 
have supported an action for trespass to the per- 
son and an action for trespass to the goods. In 
the one case the identity of the man injured and 
the character of his injuries would be in issue, and 
justification might conceivably be pleaded as to 
the assault, which would have nothing to do with 
the damage done to the goods and chattels. In 
the other case the plaintiff’s title to the goods 
might have been in issue, in addition to the ques- 
tion of the damage done to them. Different pro- 
visions of the Statute of Limitations might pos- 
sibly have applied in each case. And finally, the 
damage in one case might have been directly due 
to the wrongful act complained of; in the other 
case it might not. There is no authority, so far 
as I know, in the books for the proposition that 
the recovery in an action for a trespass to the per- 
son would be a bar to the maintenance of an ac- 
tion for any trespass to goods committed at the 
same time. In the present instance, as the de- 
fendant himself was not driving, but his servant, 
trespass would not have lain under the old law, 
and the plaintiff’s remedy would have been in an 
action on the case for negligence, based on the 
negligent management by the servant of his mas- 
ter’s horses, a negligence for which in the eye of 
the law the master or employer is responsible. 
Now what is the gist of such an action on the case 
for negligence? If the whole of the plaintiff's 
case were to be stated, and the entire story told, it 
seems to me that it would have comprised two 
separate or distinct grievances, narrated, it is true, 
in one statement or case. Action for the negli- 
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gent management of any animal, or any personal 
or movable chattel. such as a ship. or machine or 
instrument, are all based upon the same principle. 
viz., that a person who contrary to his duty con- 
ducts himself negligently in the management of 
that which contains in itself an element of danger 
to others, is liable for all injury caused by his 
want of care or skill. Such an action is based up- 
on the union of the negligence and the injuries 
caused thereby, which in such an instance will as 
a rule involve. and have been accompanied by. 
specific damage. Without remounting to the Ro- 


man law, or discussing the refinements of scho- | 
lastic jurisprudence, and the various uses that have | 
been made either by judges or juridical writers | 
' there is no positive law, except so far as the 


of the terms *‘injuria”’ and --damnum,” it is suf- 
ficient to say that the gist of an action for negli- 
gence seems to me to be the harm to person or 
property negligently perpetrated. In a certain 
elass of cases the mere violation of a legal right 
imports adamage. ‘‘ Actual perceptible damage.” 
says Parke. B., in Embrey v. Owen, 6 Ex. 353, ‘‘is 
not indispensable as the foundation of an action; 
it is sufficient to show the violation of a right, in 
which case the law will presume damage.” But 
this principle is not as a rule applicable to actions 


for negligence which are not brought to establish | 


a bare right. but to recover compensation for sub- 
stantial injury. **Generally speaking,” says Lit- 
tledale, J.. in Williams v. Mooreland, 2 B. & C. 
916, ‘“‘there must be temporal loss or damage ac- 


cruing from the wrongful act of another, in order | 
| second : 


to entitle a party to maintain an action on the 
case:”> See Fay v. Prentice, 1 C. B. 835, per 
Maule, J. This leads me to consider whether, in 
the case ofan accident caused by negligent driv- 
ing. in which both the goods and the person of 
the plaintiff are injured, there is one cause of ac- 
tion only, or two causes of action which are sev- 
erable and distinct. This is « very difficult ques- 
tion to answer, and I feel great doubt and hesita- 
tion in differing from the judgment of the court 
below, and from the great authority of the present 
Chief Justice of England. According to the 
popular use of language the defendant’s servant 
has done one act and one only—the driving of 
the one vehicle negligently against the other. But 
the rule of law which I am discussing is not 
framed with reference to loose popular expres- 
sions of the sort, but for the sake of preventing an 
abuse of substantial justice. Two separate kinds 
of injury were in fact inflicted, and two wrongs 
done. The mere negligent driving in itself, if ac- 
companied by no injury to the plaintiff, was not 
actionable at all. for it was not a wrongful act at 
all till a wrong arose out of the damage which it 
caused. One wrong was done as soon as the 
plaintiff's enjoyment of his property was sub- 
stantially interfered with. A further wrong arose 
as soon as the driving also caused injury to the 
plaintiff’s person. Both causes of action, in one 
sense, may be said to be founded upon one act of 
the defendant’s servant, but they are not on that 


| the reckless use of legal procedure. 


! court. 


auecount identical causes of action. The wrong 
consists in the damage done without lawful ex- 
cuse. not the act of driving, which if no damage 
had ensued, would have been legally unimportant. 
It certainly would appear unsatisfactory to hold 
that the damage done in a carriage accident toa 
man’s portmanteau was the same injury as the 
damage done to his spine. or that an action un- 
der Lord Campbell's Act by the widow and children 
of » person who had been killed in a railway col- 
lision is barred by proof that the plaintiff recov- 


| ered in his life-time for the damage done to his 


luggage. It may be said that it would be con- 
venient to force person to sue for all their griev- 
ances at once. and not to split their demands: but 


County Court Acts have froma very early date 
dealt with the matter. against splitting de- 
mands which are essentially separable (see Seddon 


| v. Tutop, 1 Term R. 607) although the High Court 


has inherent power to prevent vexation or op- 
pression, and by staying proceedings, or by ap- 


|, portioning the costs, would have always ample 


means of preventing any injustice arising out of 
In the pres- 
ent case the plaintiff’s particulars in the county 
court were confined to the damage done to his 
cab; the injury to his person. therefore. was neith- 
er litigated nor considered in the county 
The real test is not. | think, whether the 
plaintiff had the opportunity of recovering in the 
first action what be claimed to recover in the 
(see Seddon v. Tutop. 1 Term R. 607.) 
With all respect, I do not see how it can be said 
that Nelson v. Couch, 15 Com. Bench N. S. 99, so 


| decides. That case only establishes the converse 
| rule, viz., that the maxim nemo debet bix vexari 
| can not apply where in the first action the plaint- 


iff had no such opportunity of satisfying his claim. 
The language of Coleridge, J., and the other 
members of the court in Hodsoll v. Stallebrass, 11 
Adol. & Ell. 30, must, I think, be read 
by the light of the special circumstances 
of that case, and so read. is not incon- 
sistent with the view at which I have here arrived. 
Iam in no way departing from the language of 
this authority in holding. asI do in the present 
instance, that the damage for which the plaintiff 
is now suing, accrues from a different injury, and 
therefore a different wrong. from that for which 
he recovered damages in the county court. The 
view at which I have arrived, is in conformity with 
the reasoning of the judgment recently pro- 
nounced by this court, in the case of Mitchell v. 
The Darley Main Colliery Company, where it was 
held, reversing Lamb v. Walker. 38 L. T. Rep. N. 
S. 6443:3Q. B. Div. 389, that each fresh sub- 
sidence of soil in the case of wirhdrawal of sup- 
port, gave rise to a fresh cause of action. Nor do 
I feel called upon to extend the application of the 
sound and valuable principle of law that none 
shall be vexed twice for the same cause of action 
to a case to which it has never yet been applied, 
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analogy to lengths which would involve practical 
injustice.’ The present case is one in which I am 
conscious that lawyers of great authority do differ 
and will differ. But on the whole, in my opinion. 
the judgment of the Court of Queen’s Bench ought 
to be reversed, and the judgment entered at the 
trial for the plaintiff be restored, with costs to the 
plaintiff. including the costs below. and of this 
appeal. 

LORD COLERIDGE, C. J.—In this am, 
with much regret, unable to concur in the judg- 
ment of my brother Bowen, to which I understand 
the Master of the Rolls to assent. [I should have 
been glad, in the face of this difference of opinion, 
to have given reasons at length for my inability to 
agree in the judgment. But the plaintiff very 
naturally presses for judgment, and I am unable 
to do more than shortly to express my dissent. It 


case I 


and to which it can only be applied by pursuing | 


appears to me that whether the negligence of the | 


servant or the impact of the vehicle which the 
servant drove be the technical cause of action, 
equally the cause is one and the same. 
injury done to the plaintiff is injury done to him, 
at one and the same moment, by one and the same 
act, in respect of different rights—/. ¢., his person 
and his goods—I do not in thefleast deny; but it 
seems to me a subtlety not warranted by flaw to 
hold that a man can not bring two actions if he is 
injured in his arm and in his leg, but can bring 
two if, besides his arm and leg being injured, his 
trousers, which contain his leg, and his coat- 
sleeve, which contains his arm, have been torn. 
The consequences of holding this are so serious, 
anu may be very probably so oppressive, that I at 
least must respectfully dissent from a judgment 
which establishes it. I think the court below was 
right, and that this appeal should be dismissed. 

Judgment reversed. 

Solicitors for the plaintiff. Voun and Clarke: 
solicitors for the defendant, Arkeoll and Cockell, 





PLEADING IN ACTIONS BY SERVANT 
AGAINST MASTER. 





GRIFFITHS v. THE LONDON AND ST. KATH- 
ERINE’S DOCKS COMPANY. 





English Court of Appeal, June 24, 1884. 


Master and Servant—Action for Injury caused hy 
Dangerous Premises—Knowledge of Master—Ignor- 
ance of Servant—Sufficiency of Statement of Clain.— 
In an action by a servant against his master, te recover 
damages for personal injury, caused by the defective 
state of machinery on premises, or materials provided 
by the defendant for the purposes of the work, it is 
necessary, in order that the plaintiff may succeed, to 
prove that the danger or defect which caused the in- 
jury was known to the defendant, and was not known 
to the plaintiff, and a statement of claim which does not 
allege both these facts, discloses no cause of action, and 


is bad. Judgment of Day and Smith, JJ. (50 L. T. Rep. | 


N. 8. 755) affirmed. 


That the | 





we 











Before BRETT, M.R., BOWEN and Fry. L..J.J. 
Appeal from the Queen’s Bench Division. 
Action to recover damages for personal injuries. 
The statement of claim alleged that the plaint- 
iff was, at the time of the accident thereinafter 
mentioned, in the employment of the defendant 
company ; that on Saturday, February 25, 1882, the 
plaintiff was lawfully in or ngur one of the ware- 
houses of the Royal Albert Dock. the property of, 
and in the use and occupation of the detendant 
company, When one of the iron doors, being part of 
the permanent construction of the defendant’s 
premises, without any warning, gave way and fell 
with great force and violence upon the plaintiff; 
that the defendant company at the time of, and 
previous to the plaintiff receiving the injury com- 
plained of, knew or ought to have known of the 
defective, unsafe. and insecure condition of the 
iron door, and that it was altogether owing to the 
negligence of the defendant company that the 
same was not put into a safe and secure condition. 

Objection of law, that the statement of claim 
was bad on the grounds, amongst others, that it 
did not show any contract between the defendant 
and the plaintiff, that the door should have been 
in any condition other than the condition alleged, 
nor that the plaintiff was ignorant of its condition. 
nor any duty by the defendants towards the plaint- 
iff in relation to the same. 

The Divisional Court, Day and Smith. JJ., held 
that the statement of claim showed no cause of 
action, and was bad, and from this decision, which 
is reported 50 L. T. Rep. 755: 12 Q. B. Div- 
493, the plaintiff appealed. 

Fillan, for the plaintiff, in support of the appeal. 
referred to Brown v. The Accrington Cottonspin- 
ning Company, 13 L. T. Rep. N. 8. 94: 3 H.& C. 
511; 34 L. J. 208, Ex.; Watling v. Oastler, 23 L. T. 
Rep. N. S. 815; L. Rep. 6 Ex. 73: Williams v. 
Clough, 3 H. & N. 258; 27 L. J. 325, Ex. 

Barnes, for the defendants, was not called on. 

BRETT, M.R.—I am of opinion that this is not a 
question of contributory negligence, but a question 
whether any cause of action is shown. Where an 
action is brought by a servant against his master 
to recover damages for injury caused by the 
wrongful condition of machinery or premises, or 
of anything provided to enable him to do his work. 
the servant, if he contines himself to the allegation. 
of danger, shows no cause of action. Except un- 
der one condition, there is no duty imposed upon 
the master to see that the premises or materials 
are safe. That has been the law ever since the de- 
cision in Priestley v. Fowler, (3 M. & W.1.) The 
only case in which there is a cause of action is 
where the danger or defect is known to the 


master, and is not known to the servant. 
The knowledge of the master, and want 


of knowledge on the part of the servant, together 
make a cause of action, and the general rule i- 
that these two things have to be averred and 
proved. I am therefore of opinion that the learned 
judges who decided this case in the court below 
were right. The case of Watling v. Oastler. (23 
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L. T. Rep. N. S. 815; L. Rep. 6 Ex. 73) was cited 


| 


on behalf of the plaintiff, and it is said that the 


view taken by Martin, B., in that case conflicts with 
the judgment of the Divisional Court here. I am 
of opinion that it does not, because he held that. 
although one of these two propositions was not 
expressly put forward, still it could be implied 
from the language, of the declaration, which he 
said contained enough to show that the deceased 
did not know the risk he was running. I think the 
ease of Williams v. Clough (3 H. & N. 258) is 


against Mr. Fillan’s contention, because it was | 


held there that the declaration must contain an 
averment that the danger was not known to the 
plaintiff. It was suggested by Bramwell. B., that 
it ought also contain an averment that he had no 
means of knowledge, but the rest of the court dif- 
fered from him on that point, because they thought 


that any averment as to this latter question should | 


come by way of answer. For these reasons I am 
of opinion that the judgments in the court below 


are right on the grounds on which they are | 


based. 
BowEN, L.J.—Lam of the same opinion. 


The | 


old form of declaration showed that the danger | 
was known to the master and unknown to the serv- | 


ant. Otherwise there was no cause of action, be- 


cause in that case the servant ran the risk of the | 
danger: this was part of the terms of his service, | 


and he could not show that the master was in de- 
fault. Therefore to show that the danger was un- 
known to the servant was vital, and if this was not 
proved directly, or could not be inferred from the 
circumstances which were proved, there must be a 
nonsuit. Mr. Fillan says that the objection should 
be set up in answer, but as to this the terms of the 
old pleadings are against him. In Watling v. 
Oastler (23 L. T. Rep. N.S. 815; L. Rep. 6 Ex. 73) 
Kelly, C.B., and Martin, B., only decided on the 
ground that, although the ignorance of the servant 
was not alleged there in terms, nevertheless it 
could be implied from the other averments which 
were contained in the declaration. But in the 
statement of claim in the present case there are 
no such averments. As to Williams y. Clough, (3 
H. & N. 258) [ agree with the Master of the Rolls. 
For these reasons I am of opinion that the con- 
tention on behalf of the appellant can not be sup- 
ported. It is to be regretted that the statement of 
claim has not been amended. 

Fry, L..J.—L am of the same opinion. It is plain 
that the knowledge of the master and the igno- 
rance of the servant are necessary ingredients in 
order to establish a cause of action. 

Judgment affirmed. 
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1. ADMINISTRATION— Administrator has no Right to 
Pay an Incumbrance on Real Estate for which his 
Intestate was not Liable. 

Where a person acquires land, subject to an ineum- 
brance, for the debt of a prior owner, and dies, his 
wininistrator is not authorized by law to pay such 
debt or incur expenses on account of it. Stiger rv. 
Bent, 8. C. Tl. Springtield, September 27, 1884. 


wn 


- APPROPRIATION OF WatrER — Right of, Relates 

Baek to Commencement of Works. 

In determining the time when a right to water by 
appropriation commences, the law does not restrict 
the appropriator to the date of his use of the water. 
The right to the use of the water relates back to 
the time when the appropriator begins his dam, 
ditch, flume, or other appliance, by means of which 
the approprtation is effected; provided, the enter- 
prise is prosecuted with reasonable diligence. 
Under the circumstances of this case, a delay for 
one season in using the water was not unreasonable. 
Irvin v. Straight, 8. C. Ney., November 28, 1884; 
4+ W.C. Rep. 582. 


ASSIGNMENT FOR CREDITORS.— Valid in Case of 

Actual Notice without Recording. 

An assignment for benefit of creditors is effective, 
where actual notice is had, although it has not been 
recorded as required by law. Smith v. McDowell, 
S.C. Pa., Jenuary 7, 1884; 41 Leg. Int. 501. 


4. CARRIERS OF PASSENGERS—Exzpulsion of Passen- 

ger who has Mislaid his Ticket. 

if a passenger on a railroad train mislays his ticket, 
and, acting in good faith, fails to tind it, until after 
the conductor rings the bell for the purpose of 
stopping the train and ejecting him; in an action 
against the carrier to recover damages for an un- 
lawful ejection under such circumstances, it is he/d 
that the omission to tind and surrender the ticket, 
or pay his fare before the bell rang, is not equiva- 
lent to a refusal to do so. Held, further, that the 
passenger is entitled to a reasonable opportunity to 
find his ticket if he can, and in default to pay his 
fare, and it is a question of fact for the jury to de- 
termine whether or not such reasonable opportu- 
nity was allowed. Hayes v. The New York, ete. RB. 
Co., 7 Montreal Legal News, 410. 


5. CONSTITUTIONAL Law—Obligation of Contracts 

Minnesota Insolvent Law Valid. 

The act of March 7, 1881, (Minn. St.) providing for 
the dissolving of attachments ipso facto by a 
debtor’s assignment of his property, is not an act 
impairing the obligation of contracts. Sloane r. 
Chiniqui, U. 8. C. C., Minnesota, July 2, 1884; 22 
Fed. Rep. 213. : ‘ 

6. Contract—For Sale of Land Const rued—Condi- 

tion Precedent . 

A contract recited “that A has this day bargained 
and sold to B for the consideration of $600 cash, 
when deed and abstract are ready, and the further 
consideration that B assume an existing $5,000 
mortgage now on the land, and hereby agrees to 
execute and deliver a good and sufficient warranty 
deed therefor, signed and acknowledged by him- 
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self and wife to the following land,” ete. Held, 
that the $600 were not to be paid presently, but only 
when the deed and abstract were ready, and that B 
Was not required to pay the mortgage immediately, 
or when he received his deed. Litsey v. Whitmore, 
Ss. C. [ll., Springfield, September 27, 1884. 


CorporatTions—Liability of Bank Directors for 
allowing Indebtedness to Exceed Paid-up Capital. 
The charter of «a bank, provided that the bank 
should not at any time be indebted in excess of its 
paid-up capital. At a time when the bank was 
indebted in excess of this sum, the president put 
the bank’s name on a bill of exchange as endorser, 
and sold the bill to plaintiff. When the bill ma- 
tured, the bank was found insolvent, and plaintiff 
brought suit against the president and_ directors, 
seeking to hold them personally liable for violating 
the charter. Held, the directors were not liable; be- 
cause they are bound to ordinary diligence only, 
and neither gross carelessness, nor even knowledge 
on their part, of the issuing of the bill, was shown. 
But of the president, a higher degree of diligence 
is required than of a director, and he is liable, 
because he in person endorsed the bill, when 
he knew, or is conclusively presumed to have 
known, that the bank was already indebted in 
excess of the amount allowed by its charter. 
Brannin v. Loving, 8. C. Ky., Nov. U, 1884: 6 Ky. 
L. Repr., 328. 
Effect of Releasing Accommodation Ae- 
ceptor. 

Plaintiff having, with the consent of the bank, re- 
leased S, the accommodation acceptor of the bill, 
who was liable to plaintiff ex contractu, heid, that 
this release did not affect the personal liability of 
the president in tort for his negligence. Ibid. 

CRIMINAL Law—JLimitation—Arrest of Judgment. 

Where a party is indicted for murder, and convicted 

. of manslaughter, the judgment should be arrested 


if the indictment shows that the prescription of | 


one year against a prosecution for the latter crime 
has been acquired, and no facts suspending pres- 
cription are averred, nor could proof be offered of 
these causes of the suspension of prescription, un- 
less the same were averred in the indictment. The 
arrest of judgment in such « case, does not bar 
another prosecution for manslaughter, under a 
sufficient and proper indictment. Statev. Victor, 
8. C. La., Dee. 15, 1884. 


) ERROR AND APPEAL—Effect as between Appellees 


—Relation between State and Federal Court. 

Under the law of Louisiana, all parties who do not 
appeal from «a judgment are appellees, and the 
judgment can not be revised or amended as between 
them. Hence, in a case brought from the Supreme 
Court of Louisiana to the Supreme Court of the 
United States, and judgment there reversed, none 
but the party who took the writ of error, can in- 
voke any relief under the judgment of reversal, 
although the interests of other persons, who were 
parties to the original suit, could be affected by 
the judgment. Whenthe court is instructed to 
render a decree, so as to conform to the opinion of 
the Supreme Court of the United States, it will not 
render a judgment which militates with the estab- 
lished rules of its jurisprudence. It is an inherent 
power in the highest court of every State, even 
while enforcing a judgment of the Supreme Court 
of the United States, to decide upon its own juris- 
diction, and upon the jurisdietion of all inferior 
courts to which its appellate power extends. Mur- 
phy v. Factors & Traders Co., 8. C. La., Dee. 15, 
1884. 





11. FIXTURES— Machinery. 


Where the machinery is permanent in character, and 
essential to the purposes for which the building is 
oceupied, it is realty, and passes with the building. 
Whatever is essential to the purposes for which 
the building is used, is a fixture, although the con- 
nection between them be such that it may be sev- 
ered without physical or lasting injury to either. 
Sinker v. Comparet, 8. C. Tex. Nov. 25, 1884; 4 
Tex. L. Rey. 337. 


12. FORECLOSURE— Without setting Aside an Entry 


of Satisfaction Wrongfully Entered. 

Where a trustee in a deed of trust, without the 
authority of the holder of the note thereby secured, 
accepts payment and enters satisfactien on the 
record, it will not be necessary on a bill to fore- 
close the trust deed, for a formal order setting 
aside the entry of satisfaction before a deeree of 
foreclosure. If such entry ought to be set aside, it 
may in equity be treated as if never made, although 
at law the rule may be different. Stiger r. Bent, 
8. C. IIl., Springtield, Sept. 27, 1884. 


13. GARNISHMENT— Trust Funds not Subject to. 


Where a testator devised his estate to trustees to be 
well rented and kept in repair, and taxes paid, 
and to be insured against fire, and the trustees to 
pay over all remaining rents and income in cash 
into the hands of his daughter “in person, and not 
upon any written or verbal order, nor upon any 
assignment or transfer by” the daughter: Held, 
that the net income of the estate devised was not 
liable to garnishment in the hands of the trustees. 
Steib v. Whitehead, 8. C. IN., Springfield, Sept. 27, 
1884, ~ 


14. INJUNCTION—Contempt to Disobey Injunetion, 


although Erroneously Awarded, 

Where, upon petition, affidavit and bond, a court 
has issued its injunction restraining the doing of a 
certain act until its further order, without other 
restrictions as to time, the injunction operates un- 
til modified or discharged by such order of court. 
The party enjoined is not justified in disobeying 
the injunction, on the ground, that it was not au- 
thorized by the allegations of the petition. Such 
an injunction having been asked in the prayer of 
the petition, the question whether it was sus- 
tained by the allegations thereof, was one proper 
and essential to be decided by the judge at the 
time of granting or refusing the writ, in the exer- 
cise of acknowledged jurisdiction and unquestioned 
power, and mere error therein, even if it exist, did 
not authorize a disobedience of the order of the 
court. Such disobedience was properly punisha- 
ble as acontempt. State r. Waterworks Co., 8. 
C. La., Dee. 15, 1884. 


15. JURISDICTION OF U. Ss. CircUIrT CoUuRT— When 


Railway Bondhoider may Maintain Action for an 
Accounting, Notwithstanding Receiver in State 
Court. 

The consolidated Railroad Company of Vermont, 
was formed by the organization of the bondholders 
of the Vermont Central Railroad Company after 
the foreclosure of the mortgage on the road, and 
the appointment of a receiver in « proceeding in 
the State court of Vermont. The holder of a large 
amount ofthe bonds, which were not surrendered 
into the reorganization, filed a bill in the circuit 
court of the United States to compel the Consol- 
idated Railroad Company, to account with him 
for the railroad property, to which the company 
pleaded that the road was in the hands ofa re- 
ceiver appointed by, and accountable to the 
chancery court of the State having jurisdiction. 
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Held, on demurrer, that the plea was not sufficient. 
Brooks v. Vermont Central R. Co., U. 8. Cir. Ct., 
Vt., Oct. 31, 1884; 22 Fed. Repr. 211. 


16. LANDLORD AND TENANT. — What Necessary to 
prove in Action for Use and Occupation. 

In action for use and- occupation the plaintiff must 
prove that the relation of landlord and tenant ex- 
isted between him and the defendant; that the 
defendant was in possession acknowledging the 
plaintiff’s title and not claiming adversely to him, 
Brolasky v. Ferguson, 12 Wright, 434, followed, 
Marlatt v. Marlatt, &.C. Pa., Nov. 18, 1884; 15 
Pittsb. Leg. J., (N. 8.) 187. 


17. LARCENY.— By a Bailee. 

e prisoner was engaged by the owner of a horse to 
look after it for a few days, with authority to sell 
it. He sold it for £15. The owner having 
sent his wife to receive the money, the prisoner 
showed her a check, but refused to hand it over, 
sa ying that he would go to the bank to cash it. He 
eame out of the bank and said they would not cash 
it. Being again asked to hand it over, he ran 
away. Held, by Lord Coleridge, C. J., Grove, 
Field and Smith, JJ., (Stephen, J., dissenting), 
that the prisoner was rightly convicted of larceny of 
the £15. Reg vr. DeBanks, Englixh Sup. Ct., May. 
1874; 7 Montreal Leg. News, 469. 


18. LacuEs.—Failure to give Notice of Mortgagee’s 
Right to a Purchaser— When it works no Injury. 
The failure of the holder of a note, secured by deed 

of trust, to give prompt notice toa subsequent 
purch aser of the land, making payment to the 
t rustee and procuring his release of the trust deed, 
of the want of authority in the trustee to receive 
payment and make the release, will not bar the 
h older’s right to a foreclosure when it does not ap- 
pear that the delay in giving the notice, has worked 
no injury to the purchaser so paying thetrustee. 
Stiger v. Bent, S.C. Mll., Springfield, Sept. 27, 
1884. 


19. ——-._ Short of the Period of Limitation. 

A court of equity applies the doctrine of /aches in 
denial of relief sought, when the statutory period 
of limitation has not expired, only when from 
all the circumstances in evidence, to grant the re- 
lief to which the complainant would otherwise be 
entitled, will presumptively be inequitable and un- 
just to the defendants because of the delay. 
Ibid. 


20. ———. tule applied to; Facts of a Case. 

A purchaser of land mortgaged by a former owner 
was unwilling to conclude the purchase without a 
satisfaction or release of the deed of trust, when 
the trustee, without having the note secured or 
authority from the holder, accepted payment of 
the debt and made an entry of satisfaction upon 
the record of the trust deed, and converted the 
money paidto his own use, and failed. In 1876 
the holder of the note learned of the fact of such 
satisfaction, when he placed his note in the hands 
of attorneys for collection, giving no notice to the 
pure haser. Suit was not brought until in 1880, 
during which time the purchaser had died, giving 
by will the land to his wife for life, and directing 
that at her death it be sold, and of the proceeds 
$1,500 be paid toa grandson, and the residue be 
equally divided among his sons and daughters. 
On the hearing, the court decreed a foreclosure 
against all the defendants except the 


widow and grandson, whose interests wefe pro- | 


tected by reason of the delay in tiling the bill. On 





appeal by some of the residuary legatees the de- 
eree Was affirmed, as it did not appear that they 
were injuriously affected by the delay. hid. 


21. MALICIous PRosECUTION.— Whether Entry of 
Nol. Pros. a Final Determination of the Malicious 
Suit. 

The entry of a nolle prosequi for any reason other 
than some irregularity or informality in the in- 
formation itself is an end to the prosecution of that 
case, and unless such nrolle is vacated at the same 
term, the defendant can be further prosecuted for 
the same offense, if at all, only upon a new com- 
plaint, arrest, and examination. Such entry ofa 
nolle prosequi is therefore such « final determina- 
tion of the action that an action for its malicious 
prosecution may be maintained. Woodworth r. 
Mills, 8. C. Wis. 1884: 20 N. W. Rep. 728: s. c. 
30 Alb. L. J. 508, 


22. - Master and Servant—Respondeat Superior. 
Where a person, with his horse and wagon, is em- 
ployed by another to perform service for the latter 
at fixed wages of so much per week, and certain 
additional commissions, the payment of wages es- 
tablishes the relation of master and servant, im- 
plies subjection of the latter to the control and di- 
rection of the former, and gives rise to the respon- 
sibility of the master for the servant’ snegligent in- 
juries in the course of his employment. Where the 
servant who is employed to peddle goods for the 
master, in a horse and wagon, is driving to the lat- 
ter’s store to get goods, such driving is in the dis- 
charge of his duties, and in the course of his em- 
ployment, though he then had none of the master’s 
goods in his wagon, and injury inflicted by negli- 
gent driving is subject to the rule of respondeat 
superior. Shea v. Reems, S. C. La., Dee. 15, 
1884. 


23. NEGLIGENCE.—Jnjury by fall of Awning Sheet. 

An owner of a building, who erects an awning 
thereon over a public street, or who allows an 
awning erected by a prior owner to remain, un- 
der a license so to do, from the city authorities, on 
condition that the same be securely fastened, is 
liable to anyone who, without fault, is injured 
through the owner’s neglect to keep the awning in 
repair. Such liability exists although at the time 
of the injury the building was occupied by a ten- 
ant. Jessen v. Sweigert, 8. C. Cal., Nov. 29, 1884; 
4 W. C. Rep. 586. 


24. Parry.—Chancery—On Bill to Foreclose— Wife of 

Mortgagor. 

On bill to foreclose a mortgage given by « husband 
and wife to secure the note of the former, after 
they have sold and conveyed the mortgaged prem- 
ises, Who assumes payment of the mortgage debt 
as a part of the price, the wife of the mortgagor, 
having no interest in the matter, is not a necessary 
party, and no decree could be had against her if 
made a party. Stigerr. Bent, 8. C.1., Spring- 
field, Sept. 27, 1884. 


25. . Administrator of Orner of Land not Per- 
sonally Liable for Debt. 

When a mortgagor conveyed the mortgaeed prem- 
ises to one who assumed payment of the mortgage 
debt as a part of thé purchase, and he conveyed the 
same to another, who, out of the purchase money 
paid the amount due on the mortgage to the 
trustee who had no right to receive the same, and 
wrongfully entered satisfaction of the trust deed 
on the record, it was held on bill by the holder of 
the note, secured to foreclose thettrust deed, that 
the administrator of the last grantee was not a 
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necessary party, for the reason, that the estate he 
represented was under no liability for the payment 
of the mortgage debt. Ibid. 


26. PRACTICE.—Plea of another Action Pending. 

“In Ohio, as well as in England and a majority of the 
States, pleas in abatement are no longer in use; 
but the principle, that the pendency of a former 
suit, legal or equitable, between the same purties 
for the same cause, is matter of defense to a sec- 
ond suit in a court in the same state, has its found- 
ation in justice, and is firmly established. Rev. 
Stats. §§ 5062, 5064, 5069, 5071; Gardner v. Clark, 
21 N. Y. 399; Erb v. Perkins, 32 Ark. 429; Bond 
v. Wagner, 28 Ind. 462; Woody v. Jordan, 69 N. 
C. 189: Pomeroy’s Rem. §§ 698, 711. In Insurance 
Co. v. Brune, 96 N. 8. 588, and Spence v. Insurance 
Co., 40 Ohio St. 517, the rule is recognized and the 
exceptions thereto are stated. Whether in the 
latter case an exception to the rule was properly 
applied, is a question upon which we express no 
opinion.” Weil v. Guerin, 8. C. Ohio, Oct. 21, 
1884; 2 Am. L. J.98; Opinion by Oakey, J. 


27. . Illustration. 

Where an action for services rendered to a partner- 
ship composed of two persons, is brought in this 
state, in the court of common pleas, against one of 
the members of the firm as the surviving partner, 
and it appears from the answer, that at the com- 
mencement of the action, another suit for the same 
identical cause of action, was and still is, pending 
in the court of common pleas of another county in 
this state, in which action’ the same _ plaintiff is 
plaintiff, and the same defendant as such survivor, 
and also the administrator of the deceased partner, 
are defendants, and in which action the same 
judgment might be rendered and relief granted, 
as against such surviving partner, that might be 
rendered and granted in the action last brought, 
such answer by way of abatement is, in view of the 
statutes of this State, a defense to the action. 
Ibid. 


28. RatLway CARRIERS.—Action to recover back Il- 
legal Freight Charges. 

A shipper has aright to have his goods transported 
at legal rates over the usual line of a common car- 
rier of such goods; and if, to procure the services 
of such carrier, the shipper is compelled to pay il- 
legal rates established by the carrier, the payment 
is not such a voluntary payment as will preclude 
recovering back the illegal charge; nor will it pre- 
clude such recovery if the payments, by arrange- 
ment of parties, are made at the end of each 
month. Peters v. Railroad Co., 8. C. Ohio, Oct. 
21, 1884; 2 Am. L. J. 90. 


29. . Reasonableness of Freight Charges. 
Whether the rate of freight fare, fixed by a railroad 
company, under section twelve of the act of Feb- 
ruary 11, 1848 (S. & C. 271), for distances less than 
thirty miles, be reasonable or not, is a question of 
fact to be determined by the circumstances of each 
case. Ibid. 


30. SALE OF PERSONAL PROPERTY.— Upon Condi- 
tion. 

Where goods are sold at a fixed price to be paid for 
on a certain day, and delivery is made upon an 
agreement, express or implied, until the price is 
paid, the title remainsin the vendor. The vendor, 
if guilty of no laches, may reclaim the goods where 

the price has not been paid, even in the hands 
of a purchaser or mortgagee of the vendee, made 
in good faith without notice. Sinker v. Comparet, 
8. C. Tex,, Nov. 25, 1884; 4 Tex. L. Rev. 337. 














31. SPECIFIC PERFORMANCE.—Laches in filing Bill— 

Excuse. 

Where the purchaser of land was to pay $600 in 
cash, when the deed and abstract were ready, and 
assume an existing mortgage of $3,000 on the 
premises, the vendor and wife to make him a good 
and sufficient warranty deed, no time of perform- 
ance being fixed, and the purchaser within four 
months from the date of the contract, tendered 
the vendor $600 and presented him a deed to be 
executed, in which the purchaser assumed to pay 
the mortgage debt, and immediately thereafter filed 
his bill for specific performance: Held, that the de- 
lay was not unreasonable under the circum- 
stances. Until the deed and abstract were pre- 
pared the purchaser wax not bound to pay. Lit- 
sey v. Whitmore, S. C. Ill., Springfield, Sept. 27, 
1884. 





32. Want of Title and Wife’s Refusal. 

The fact that a vendor of land is unable to give a 
warranty deed, so as to give a good title, and that 
his wife refuses to join in a deed for the land, is no 
defense to a bill by the vendee to enforce a specific 
performance; and when the decree requires the 
master in chancery to make a conveyance to the 
vendee, this will amount only to a quit-claim deed 
by the vendor alone, and the latter can not com- 
plain of the decree on that account. Ibid. 


33. STATUTE OF Fraups—Parol Gift of Realty, how 

Established. 

Evidence that a parol gift of a house was made, may 
be shown by admissions directly made, before, 
about the time of, and after the donees had gone in- 
to possession, and that possession was taken in pur- 
suance of the gift and not otherwise, is sufficient to 
establish a parol gift, and take it out of the Statute 
of Frauds. Allison vr. Burns, S.C. Pa., Oct. 6, 
1884; 41 Leg. Int. 501. 


34. TAXATION—Assessment —Description. 

The law authorizing the assessment under the head 
of “Capital,” of all capital of corporations “not 
invested in real estate,” such assessment is not 
void for defective description, because not setting 
out the particular items and objects in which the 
capital is invested. Complaints of mere excessive 
valuation of taxable property in the assessment 
can not be listened to as a defense to a suit for the 
tax. If appeal on such questions be made to the 
courts the action must be directed against the 
Board of Assessors. City of N. O.v. N. O., St. 
L. & Chicago R. Co., S. C. La., Dee. 15, 1884. 


35. Usury—Party Affected by it Alone Can Complain. 
A party not injuriously affected by an usurious trans- 
action, is not allowed to complain or take advan- 
tage of the usury. So, ifa party sells land subject 
to a mortgage on it, which is given tosecure a debt 
with usury, and the purchaser assumes its pay- 
ment as a part of the purchase money, the latter, 
and those claiming under him, can not interpose 
the defense of usury to a bill to foreclose the mort- 
gage. Stigerv. Bent, S.C. Ill., Springfield, Sept. 
27, 1884. 


36. WaTER—Turning Surface Water upon Another 

Man’s Land. 

A rural owner has no right to put up such artificial 
barriers as will flood his neighbor’s land with 
water that would otherwise escape over his own, 

for the mere purposes of reclaiming the bed of a 
pond that has always been on his premises, and of 
getting rid of the inflow. [Campbell, J., says: 
“Upon such questions as are raised on this record 
there is, except in the Massachusetts doctrine and 
the cases which have followed it, very little conflict 
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of opinion. Whatever may be the rights of adjoin- 
ing proprietors as to the use and diversion of 
water, there is no right in any one, by raising arti- 
ficial obstructions, to flood his neighbors’ lands by 
stopping the escape of water that can not escape 
otherwise. Some cases have intimated that there 
might be larger rights of obstruction where the 
particular drainage was not necessary. But actual 
mischief, done as a natural and necessary conse- 
quence of such erections, is almost universally 
treated as an actionable nuisance. Lawrence vy. G. 
N.IR. Co., 16 Q. B. 643; Rylands v. Fletcher, L. R., 
3H. L. 330; Tootle v. Clifton, 22 Ohio St. 247; s. c. 
10 Am. Rep. 782; Wood Nuis. § 386; Hurdman v. 
N. E. R. Co., 3 C. P. Div. 168; Whalley v. Lanea- 
shire & Y. R. Co., Eng. Ct. App., March, 1884, 
summarized in 30 Alb. L. J. 3; Broder v. Saillard, 
2 Ch. Div. 692; Gillham vy. Madison Co. R. Co. 49 
Tl. 484; Gormley v. Sandford, 52 id. 158; Ogburn 
v. Connor, 46 Cal. 346; s. c. 138 Am. Rep. 218; But- 
ler v. Peck, 16 Ohio St. 334; Nevins v. City of 
Peoria, 41 [1]. 502; Livingston v. McDonald, 21 


Iowa, 160; Hooper vy. Wilkinson, 15 La. Ann. 497; 
McCormick vy. Kansas City R., 70 Mo. 359, s. C., 35 
Kansas City R. Co., 71 
Boyd ve. Conk- 

W. Rep. 595; 


Am. Rep. 431; Shane v. 
Mo, 287; s. C., 36 Am. Rep. 480.’’] 
lin, S. C. Mich., Sept. 23, 1883; 20 N. 
s. C., 30 Alb. L. J. 511. 


37. WiLt—Construed as tu Limitation on the Benefi- 
ciary, and whether the Gift is Subject to Creditor’ s 
Claims. 

Where a testator devised all his lands to trustees in 
trust for his daughter, Juliet, declaring it to be the 
duty of the trusteesto keep such lands, etc., well 
rented; to make reasonable repairs on the same; to 
pay promptly all taxes and assessments thereon; to 
keep the buildings thereon reasonably insured 
against damage by fire, and to pay over all remain- 
ing rents and income in cash, into the hands of his 
said daughter in person, and not upon any written 
or verbal order—not upon assignment or transfer 
by the said daughter, the trust to cease at her 
death and the estate to vest in her heirs, ete.: 
Held, that the intention was, to place the net in- 
come of the property beyond the control of the 
daughter and her creditors, while in the hands of 
the trustees, and that such intention should be en- 
forced by the courts. Steib v. Whitehead, S. C. 
Ill., Springtield, Sept. 27, 1884. 


38. . Testator may Provide against the Improv- 
idence of His Beneficiary. 

While it is true that an absolute gift of property can 
not be rendered inoperative by conditions annexed, 
it does not follow that a parent may not by will or 
otherwise make such a reasonable disposition of 
his property when not indebted, as _ will effectually 
secure his child a competent support for life, and 
the most appropriate, if not the only way of ac- 
complishing this object, is through the medium of 
a trust. Ibid. 


39. WITNESS—Competency of Party against Legatees 
and Devisees. 

On a bill to foreclose a mortgage on land of a de- 
ceased subsequent purchaser from the mortgagor 
against his legatees and devisees, the complainant 
is not a competent witness in his own behalf 
against those defending as legatees or devisees. 
Stigerv. Bent, 8.C. Il., Springfield, Sept. 27, 
1884. 


? 








JETSAM AND FLOTSAM. 


REGISTRATION OF DEEDS IN NoxktrH CAROLINA.— 
We find the following in Raleigh News and Observer: 
“Among the practical matters which the legislature 
should grapple with is the condition of our land titles 
in North Carolina. The statute which has been on the 
books for a century requires that deeds shall be regis- 
tered within two years, and without registration they 
can not be given in evidence. This is the law—but 
each legislature extends the period for registration two 
years, so that a deed can be registered at any time, no 
matter when made. The result of this practice is to 
postpone registration so that many deeds are not 
registered at all. Hence we find that our land titles 
are in a state of most glorious confusion. It is impos- 
sible to correct the evils that have already arisen; but 
the legislature may prevent renewed occasion for doubt 
and litigation by requiring the registration of all deeds 
and making them valid against subsequent purchasers 
only from the date of registration. We press this 
matter upon the attention of the law-makers.” 


HaAIR-SPLITTING EXTRAORDINARY .— A curious 
lawsuit has just occurred at Budapest and been de- 
cided after several appeals. The amount in dispute 
was the smallest coin in the Austro-Hungarian realm, 
too small to have any eqiuvalent in England, viz., one 
kreuzer, being a fraction less than a farthing. The 
lawsuit originated in a merchant sending in payment 
of his bill of exchange 218 florins in lieu of 218 florins 1 
kreuzer. The creditor in consequence of the differ- 
ence, considered the bill not to have been met, and 
sued the debtor for the whole amount. The debtor 
(which seems almost incredible) lost his case in the 
tirst instance; but on the final appeal the judge con- 
demned the debtor to the payment of the difference 
still due, 7. e., of one kreuzer merely, in addition to 6 
per cent. per annum interest on the same for the peri- 
od elapsed (six weeks)—an amount which it: will re- 
quire all of Mr. Gladstone’s ingenuity as an expert in 
figures to calculate. The creditor on the other hand, 
having been mulcted in the costs for both parties, made 
rather a wry face on hearing the learned judge’s de- 
cision. 


LITIGATION DIMINISHING IN ENGLAND.—Several of 
our contemporaries, both in the United States and in 
England, have referred lately to a falling off in the 
volume of legal business. So far as England is con- 
cerned, the decline, if it exists at all, has not affected 
the cause lists, for the Law Journal of Oct. 25, says:— 
‘The Cause Lists for the forthcoming sittings show an 
increase as compared with those of Michaelmas, 1883, 
in all business except divorce, whic>. shows a slight de- 
crease. The Court of Appeal has 422 entries, as 
against 399 last year, and 248 of the year before. The 
Chancery Division has 842 entries, as against 809 last 
year, and 778 the year Before. The Middlesex WNisi 
Prius causes are 1,118, as against 886 last year, and 600 
the year before. Of these, 586 are for trial without 
juries, as against 146 last year. The Divisional Court 
business shows 247 entries, as against 214 last year. 
The Divorce List has 206 entries,as against 214 last year 
and 170 the year before.”” And yet the Law Times of 
June 21, said: “The number of barristers who earn a 
decent living appears every year to diminish, and at the 
present moment it may be safely said that the dearth of 
new business is unprecedented. On the other hand, the 
number of ‘distressed members’ increases,”’—Montreal 
Legal News, 





